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Using Brownfield Opportunity Area funds for Site Investigation 

The Brownfield Opportunity Areas (BOA) Program is designed to promote area-wide community revitalization and value-creation through planning and brownfield redevelopment activities in neighborhoods plagued by multitudes of brownfield sites; areas where a site-by-site approach has been insufficient to catalyze cleanup and redevelopment. The program was created in 2003 with the passage of the New York State Brownfield Law and then revised via the July 2008 statutory amendments. In April 2009, administration of the program became the sole responsibility of the NYS Department of State (DOS) whereas initially, the program had been jointly administered by the DOS and the NYSDEC. It is worth noting that the BOA program is still evolving both as a result of these statutory changes and the DOS’s growing experience with the program. The BOA program allows eligible entities to apply for site assessment grants as part of a Step 3 BOA application. 

Eligible applicants to the BOA program include municipalities (cities, villages, town, local public authorities, etc.), community based organizations (CBOs) and NYC Community Boards. Program guidelines allow BOA applicants to apply for Step 1, Step 2 or Step 3 funding. Step 1 requires a community visioning process, as part of the Pre-Nomination Study, and is designed for communities with little or no information on the brownfields within their study area boundary. Step 2 involves the preparation of a Nomination Study which is a much more detailed evaluation of the existing conditions, issues and opportunities, and includes an economic and market trends analysis, as well as the identification of strategic brownfield sites that could be catalysts for redevelopment. Once DOS has approved a Step 2 report, a BOA group may submit an application for Step 3 that includes development of an Implementation Strategy and may include site assessments on strategic brownfield sites.  
Applicants may enter the BOA program at either Step 1 or Step 2 but must have a DOS-approved Step 2 Report to apply for Step 3 funding. The application is posted on the DOS website at http://nyswaterfronts.com/BOA_package.asp and the required information varies depending on whether the applicant is a CBO, a municipality, or a CBO and municipality working in partnership. Those entering at Step 2 must include a DOS-approved Pre-Nomination Study (or an equivalent study that follows the DOS guidance) with their application and those entering at Step 3 must include a DOS-approved Step 2 report as well as Site Assessment Forms for any site proposed for site assessment activities.  

Once DOS approves a Step 1 or Step 2 application, a State Assistance Contract (SAC) that includes a budget and a detailed scope of work for the BOA activities must be executed by the BOA grantee and sent to DOS for processing. Until 2008, the SAC required approval by the Attorney General’s Office and execution by the Office of the State Comptroller as the last step toward finalization.  As a result of the State budget concerns, additional steps were added to the review process in 2008. DOB Budget Bulletin B-1184, issued on 11/04/08, requires that all state commitments of $500 or higher receive Department of Budget and Governor’s Office of State Operations approval. After obtaining B-1184 approval and agency-specific approval, the SAC then requires approval by the Attorney General’s Office and execution by the Office of the State Comptroller. 
As noted above, requests for site assessment funding may only be submitted as part of a Step 3 application. Properties being considered for site assessment applications should be discussed with NYSDEC during Step 2, prior to submitting the Step 3 Application and the associated Step 3 Site Assessment Supplements required with the application. Once DOS receives the Step 3 application, they will forward the Site Assessment Supplements to NYSDEC for review and grading as pass/fail. That grading will be factored into the DOS’s ranking of the larger Step 3 application.  Once a funding award is made, NYSDEC will oversee the performance of the site assessment, including work plan and report comment and review.

Site assessment funding can be used for Phase II site assessments on strategic sites and must be conducted in accordance with ASTM E1903-97 (2002).  Program guidance provided by the DOS suggests that between $75,000 and $150,000 will be available for site assessments and that there will be a limit of three site assessments funded per BOA study area.
  It is anticipated that NYSDEC will issue new BOA guidance which will contain a per BOA study area cap of $500,000 for site assessments.

Under the Step 3 SAC (which includes funding for the implementation studies as well as the site assessments), BOA applicants will be reimbursed for up to 90% of the eligible costs and a 10% match is required from the grantee. In October 2008, the DOS began accepting applications on a rolling admissions basis.  The amended statute also requires that should responsible party payments become available to the applicant, the amount of such payments attributable to expenses paid by the award shall be paid to the DOS by the applicant; provided that the applicant may first apply such payments toward any actual eligible project costs incurred for the site assessments. 

Obstacles to Using BOA Funds for Site Investigation

BOA funds are expressly permitted by statute for site assessments. The BOA program is relatively new (created in 2003) and continues to evolve. Most program participants to date are completing Step 1 and Step 2 projects. As of May 2010, only a handful of applications have been submitted for Step 3 funds and only one of those included an application for site assessment funds. While the newness of the program and the need to proceed in a step-by-step fashion may have limited the appetite for site assessment funds, there may also be a number of other obstacles that inhibit the use of BOA funds for site assessment: 

Eligibility Requirements: 

· Statutory and administrative guidance on eligibility requirements for owners and sites narrow the properties for which BOA site assessment funds can be used; and particularly make it more difficult to use BOA site assessment funds on private properties:
· The statute requires that site assessments using BOA funds be conducted on property owned by a municipality or a volunteer.
 Therefore, in order to qualify, a private property owner must have the desire and wherewithal to prove he/she is a volunteer, with all the attendant risks of doing the research for such proof.  

· Sites owned by responsible parties are not eligible for site assessment funds.

· Only eligible BOA grantees (municipalities and CBOs) may apply for these funds; and to utilize these funds on private property requires that a site owner submit a deed to prove ownership and an appropriate certification form. Private property owners and BOA grantees may be unwilling or unable to enter into such a site access agreement.

Program Requirements that Create Cost/Time Concerns:

· There is a concern that delays may be caused by the recently added multi-level contract review and approval process stemming from State budget concerns (see above reference to DOB Budget Bulletin B-1184, etc.)  These procedures are on top of several “standard” contract reviews that involve the Attorney General and the Comptroller.
· Currently, site assessment grants cannot be awarded until the Step 3 grant has been awarded, which follows the Step 2 report.  For some BOA study areas that have readily identifiable strategic sites and willing property owners, this administrative requirement may delay the development of cleanup and reuse plans and priorities.  As of May 2010, DOS is considering revising program guidance to enable grantees to access site assessment funds during Step 2.

· Complexity and Timing Associated with Reporting/Notification Requirements

· The notification obligations of a developer or BOA grantee when contamination is discovered in the course of a site investigation are fairly narrow (except when petroleum storage tanks are present). Nevertheless, the BOA site assessment process is managed by a regulatory agency, and as such, the funding is tied to submittal of final work products, including a report describing the results of the site assessment. Moreover, once government agencies receive the site assessment information, it is subject to disclosure by the government to parties requesting such information pursuant to state and federal freedom of information laws. A concern of some brownfield developers is the perceived potential “loss of control” over a site that might result from the mandated disclosure of the site investigation results to the government. Specifically, the concern is that the government could initiate regulatory enforcement actions based on the disclosures contained in the site assessment. This concern appears to be overstated because any site assessment results that would trigger regulatory enforcement by the government are generally the same as those that would trigger notification requirements.
· The problem of a property owner’s unwillingness to conduct a site assessment due to a perceived loss of control from reporting, is made more complex by the timing of the site assessment. BOA grantees need the Phase II information as soon as possible to understand the costs and complexity of redeveloping the site.  Conversely, a property owner may not want Phase II data generated that might require him/her to address those concerns until he/she is ready to sell or redevelop the property.
Program Requirements that Create Uncertainty

· The July 2008 statutory amendments moved the BOA program to the DOS as of April 1, 2009. NYSDEC has a more limited role than in the past but will remain involved with site assessments and as a technical resource. NYSDEC will review and grade Site Assessment Supplements as part of the Step 3 application process and oversee site assessments performed by the grantee’s contractor. What remains unclear is how existing and new funds will be split between the two agencies.  There is also some uncertainty associated with how already appropriated funds will be allocated 

· Since no BOA site assessment funds have yet been awarded, there is no track record and the proposed procedures for qualifying for such awards have not yet been tested.

· The statute authorizes the use of BOA site assessment funds for a broad range of site assessment activities including selection of a remedial strategy.
 NYSDEC program guidance currently limits the use of site assessment funds to Phase IIs which are generally limited in scope to previously identified areas of concern and do not include remedy selection. Program guidance states, “Phase II ESAs are typically not sufficient for selecting a remedy.” 
 Program guidance does not yet reflect the flexibility intended by the law, however, it is hoped that NYSDEC will be flexible during implementation of site assessments and permit remedial strategy development on a case-by-case basis.  
· If the program limits site assessment funds to Phase IIs, this program may be less attractive as it could leave sites “in limbo.” Contaminated sites that are not completely characterized will need additional funds to complete site investigation activities, remedy selection and remedial cost estimates. Such information will be required to quantify the costs associated with redevelopment; and its absence will likely delay the redevelopment and reuse of the property.

· The BOA program guidance calls for NYSDEC review of the Phase II for land use planning purposes.  However, NYSDEC personnel are typically not planners and are generally more familiar with reviewing reports in the context of cleanup standards and remediation strategies.  
· Interpreting the data from a site assessment under the BOA program requires the evaluation of source areas and nature and extent of contamination in terms of future land uses.  The current guidance does not establish a “bright line” between the application of DOS’s land use planning expertise and the technical role of NYSDEC when it comes to reviewing site assessment reports. 
Program Requirements that Could Create Stigma Concerns

· According to the most recent program guidance NYSDEC must be notified of environmental situations that arise during site investigation.
  If the site is determined to pose a significant threat, parties will be given the opportunity to address it under the Brownfield Cleanup, Environmental Restoration or Spills Programs before NYSDEC considers listing it on the NYS Inactive Hazardous Site Registry or requiring cleanup under the Navigation Law. The potential threat of having a site listed on the State’s Registry is a possible concern for property owners and developers (For a more detailed discussion about notification requirements and concerns, see Appendix A of NPCR’s June 2009 White Paper, Using Public Dollars for Brownfield Site Assessment available at www.npcr.net ). 

· Participation in the BOA Program does not provide grantees or owners of sites where site assessments are being performed a release of liability (e.g., notification requirements, enforcement actions) from NYS Environmental Conservation Law or NYS Navigation Law.  Entities (e.g., grantees, site owners) should be aware that indemnifying another party in regards to a site could actually increase that entity’s liability and entities should seek counsel when developing indemnifications.
� http://www.nyswaterfronts.com/BOA_ESA.asp


� Verbal communication with Dale Desnoyers, (Conversation re: BOA Site Assessment Funds, May 7, 2010)


� DEC and DOS are in the process of revising the BOA Guidance for Applicants which will contain new guidance in eligibility for site assessment funds.  Readers are referred to this guidance, which should be issued in Spring 2010, for more information.


� A volunteer is defined in 27-1405(1)(b) as an applicant, other than a participant, whose liability arises solely out of a person’s ownership or involvement with the site after the disposal or discharge of contaminants. (Note: as a result of recent application reviews, DEC is currently preparing guidance on this definition which is anticipated to be issued in spring 2010.)


� Part F, Section (6)(c) of the 2003 NYS Brownfields Law specifies that “Brownfield Site Assessment Activities eligible for funding include, but are not limited to, testing of properties to determine the nature and extent of contamination (including soil and groundwater), environmental assessments, the development of a proposed remediation strategy to address any identified contamination, and any other activities deemed appropriate by the Commissioner in consultation with the Secretary of State.   Any environmental assessment shall be subject to the review and approval of such commissioner.”  


� http://www.nyswaterfronts.com/BOA_ESA.asp


� Ibid
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