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In 2003, with the passage of the NYS Brownfields Law, New York State began providing financial incentives to redevelop brownfield sites through the awarding of Brownfield Tax Credits (BTCs). Although the State has committed significant financial resources to the program (the Department of Taxation and Finance reports that New York is on the hook for $364 million for 2008 and 2009 alone), there are fewer cleanups occurring today than before 2003.  In July 2008, the Legislature capped the BTCs for development projects, (and there is now a per-project cap of the lesser of 3x the site preparation and groundwater remediation cost or $35 million for non-manufacturing projects; or the lesser of 6x the site preparation and groundwater remediation cost or $45 million for manufacturing uses.) Even with the caps, these still-generous development subsidies continue to be awarded regardless of whether or not a project needs subsidies. Moreover, a recent court decision limited DEC’s discretion to restrict eligibility for the Brownfield Cleanup Program (BCP). And although it is unclear whether previously ineligible historic fill sites will now be eligible, it is anticipated that this will increase the number and types of properties that will be accepted into the BCP. As a result, it is likely the State will be forced to significantly increase the amount of dollars that are subsidizing projects that do not need assistance, and worthy projects on fill sites that need subsidies and regulatory sign-offs may continue to be disqualified. 

Recognizing the flawed (and unsustainable) structure of the brownfield tax credits, which places a limitless burden on the State’s financial condition without targeting resources to projects that need the funds, NPCR has been advancing efforts to develop solutions. The five-pronged proposal below reflects NPCR’s efforts to balance comments received state-wide from developers, lenders, community representatives, municipalities and other stakeholders from across the State, within the context of recent court decisions. {Please email comments/suggestions on NPCR’s Five-Pronged Solution to JodyKass@npcr.net}

NPCR’s Five-Pronged Solution:
1. Clarify that Site Preparation BTCs are for Cleanups and Strengthen the Link to the State’s Smart Growth Objectives. 
· The way in which site preparation BTCs are currently calculated allows for the inclusion of costs that may be unrelated to the cleanup (e.g., excavation to build a foundation not connected with a cleanup remedy).  Because the amount of tangible property BTCs are a multiple of the site preparation costs, this has created incentives to inflate costs. 

· The statute should clarify that the basis for generating site preparation BTCs is limited to the soft costs and hard costs associated with the Brownfield Cleanup Agreement (BCA). To increase predictability, transparency and fiscal responsibility, the NYSDEC should be required to conduct a rule-making to clarify the key elements and basis for generating site preparation BTCs.  

· To advance the State’s smart growth objectives, the State should provide more generous site preparation BTCs to help pay for the cleanup of contamination on sites which are being built consistent with smart growth plans developed by the local community through the Brownfield Opportunity Area (BOA) program. 

· Although the 2003 Brownfields Law calls for resources to be directed on a “preference and priority” basis to BOA projects, few resources are available.  It is crucial that the link between BTCs and BOAs remain. The 2% tangible property BTC bonus for projects built consistent with a BOA plan should be increased to a 20% bonus and should be transferred to site preparation BTCs.  

2. Separate Eligibility for the Tangible Property Brownfield Tax Credits (BTCs) from Eligibility for the Brownfield Cleanup Program (BCP). 
· Currently, all projects accepted into the BCP automatically generate tangible property BTCs without consideration of need. (Tangible property BTCs are based on development costs).  

· Even with the recent court decisions, it remains unclear if sites contaminated with historic fill are eligible for the BCP. This restriction has disqualified many midtown Manhattan luxury projects from receiving as-of-right BTC windfalls, but it has also disproportionately impacted urban affordable housing sites that need regulatory sign-offs and subsidies to pay for cleanup of contaminated historic fill.  
· Because BTCs are awarded as-of-right to all projects accepted into the BCP, the current structure forces the State to subsidize developments that may not need subsidies and which may not be consistent with the State’s or the local community’s plans and priorities. 

· All projects, including historic fill sites, seeking regulatory oversight should be eligible for the BCP; but tangible property BTCs should no longer be awarded to projects just because they gain entrance into the BCP. 

3. Replace the Bottomless Tangible Property BTCs with an Automatic Program Cap. 
· Institute a statutory annual programmatic cap on the amount of BTCs that may be awarded in any fiscal year. This will stop the unquantifiable drain on the state’s budget while avoiding annual budget battles.  

· The statute should establish the amount of tangible property BTCs that will be allocated annually, specifying that half are for housing; and half for job-generating enterprises. 

· Generous subsidies are needed to make the redevelopment of brownfield sites as attractive as greenfield sites, but resources need to be targeted to projects which would not otherwise advance. And, an appropriate per project cap on the BTCs should be maintained. 

· In recognition of the downturn in the syndication tax credit market, the existing refundable nature of the BTCs should be maintained. 

4. Rely on the State’s Existing Infrastructure to efficiently and effectively deliver the Tangible Property Brownfield Tax Credits. 
· The NYS Division of Housing and Community Renewal (DHCR) and NYS Empire State Development (ESD) should each be responsible for allocating the tangible property BTCs to specific projects, reflecting those agencies’ development priorities. These agencies are already channeling State and federal resources into projects to achieve State and local development objectives.

· DHCR and ESD should make allocations of tangible property BTCs to specific projects prior to a developer securing acceptance into the BCP, however awards of tangible property BTCs should be contingent upon DEC acceptance of the project into the BCP, issuance of a Certificate of Completion and a Certificate of Occupancy. Expiration of the tangible property BTCs should be linked to the DEC approval process and the developer’s anticipated construction schedule.  
· Those developers that receive a tangible property BTC allocation should be provided with a firm, written commitment by the state for a specified amount of tangible property BTCs upon which they can rely, and which they can literally “take to the bank” to secure bridge financing for their project.
· The basis upon which the maximum amount of tangible property BTCs are generated should remain the same (i.e., the total development cost), but DHCR and ESD should be empowered to allocate fewer credits than the maximum, depending on competition, need and other criteria (see #4 below).    
· Once the annual BTC programmatic cap has been reached, new projects would have to wait for the next competition to apply for a tangible property BTC allocation.  
· Adequate resources for staff at both development agencies should be appropriated to ensure that the program is run efficiently and effectively.
5. Establish Objective, Transparent Criteria for Project-Specific Tangible Property BTC Allocations and use BTCs to advance the State’s Smart Growth Objectives.

· The State should make BTC allocations based on competitive, clearly established, objective and transparent criteria. Such criteria should include preference and priority for projects built consistent with a Brownfield Opportunity Area (BOA) plan. The current as-of-right tangible BTCs put the State in the position of subsidizing development projects that can undermine local government and local interests. 

· 25% of all BTCs should be set-aside for projects built consistent with a BOA plan; and no tangible property BTCs should be awarded to projects which are inconsistent with an approved BOA plan.  

· Criteria for the annual competition for BTC allocations should include, but not be limited to: population density and recent population loss, number of brownfield sites in the area, poverty, blight, unemployment and other relevant demographics.  Other criteria for ESD should include:

· The projected property tax and sales tax revenues that will be generated by the enterprise, to the extent that these projections are indirectly linked to commercial and industrial job generation;

· A financial gap analysis of the project which is focused particularly on the land value;

· The amount of time that the site has been vacant or under-utilized;  

· An evaluation of the extent to which the project will create well-paid, career track jobs that contribute directly to preserving or enhancing environmental quality;

· Priority for redevelopments using green building, LEED certified construction standards; and

· Priority for redevelopments for green manufacturing enterprises.

Advantages of NPCR’s Five-Pronged Solution
· By ensuring that the state will allocate a finite amount of BTCs annually, this framework addresses the fiscal impact of the recent lawsuits which have widened eligibility for the BTCs. Indeed, the State budget would no longer be at the mercy of the open-ended, limitless Brownfield Tax Credits. 

· This framework creates fiscal responsibility by no longer providing development subsidies to projects unless there is a demonstrated need. It also ensures that government assistance will be targeted to projects which are supported by the local community and that achieve the State’s smart growth objectives.
· Establishing transparent, objective criteria for the awarding of tangible property BTCs will bring certainty and reduce delays and bureaucracy. It will also avoid political influence on BTC allocations.

· By removing uncertainty and opening up eligibility, an increased number of toxic brownfield sites will be cleaned up voluntarily and with regulatory oversight. This will result in economic development, neighborhood rejuvenation, a cleaner environment and new community anchors. 
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