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New Partners for Community Revitalization, Inc. (“NPCR”) is a 501(c)(3) not-for-profit organization working to revitalize New York communities with a particular focus on brownfield sites in and proximate to low and moderate income neighborhoods and communities of color. NPCR is implementing an integrated approach to brownfields redevelopment that is designed to provide the tools and capacity necessary to promote community-based productive re-use of brownfields. This multi-pronged initiative was developed through on-the-ground work with environmental justice organizations, community based groups, nonprofit and for profit developers, community lenders, and nationwide research on innovative brownfield programs.
In 2003, brownfield tax credits (“BTCs”) were created as part of the 2003 Brownfield Law. Because BTCs are very different from low income housing tax credits (LIHTCs), there has been confusion in the community development industry as to how BTCs can be applied, and how BTCs work on projects which also involve LIHTCs.  Adding to the confusion is the fact that the practical implementation of BTCs is continuing to evolve as the statute that created the BTCs was passed in 2003, but significantly changed in 2006 and again in July 2008. To address the needs of nonprofit and for-profit developers and lenders in low and moderate income neighborhoods, NPCR identified the need to produce a report that (i) outlines the law and amendments through which BTCs were established, (ii) analyzes how not-for-profit corporations might utilize BTCs, (iii) examines whether the BTCs can be used in the context of projects developed under a cooperative or condominium ownership structure, (iv) considers whether the BTCs can be used in conjunction with LIHTCs, (v) considers the value of the 2% BTC bonus to advance Brownfield Opportunity Area plans; and (vi) identifies those areas which are open to interpretation.  The objective is to provide a factual foundation upon which community development entities can make informed decisions about how to structure their involvement in a specific project in order to obtain the benefit of BTCs.

NPCR retained a law firm, Hirschen Singer & Epstein LLP, to help carry out this analysis of the BTCs.  This firm was selected due to its strong reputation in representing not-for-profit and for-profit developers in the development of affordable housing and its creativity in developing strategies to utilize federal low income housing tax credits.  In November 2005, the report,  “A Baseline Analysis on the Use of Brownfield Tax Credits by Nonprofit Organizations” was jointly released  by NPCR and Hirschen Singer & Epstein LLP after receiving input from a wide range of brownfield stakeholders and various State officials.  In May 2007, after the State legislature enacted an amendment to the statute that clarified several open issues regarding the applicability and use of BTC, the Analysis was revised.  In July 2008, the law was amended again, and this Final Draft Analysis been updated to reflect thoses changes to the statute.  NPCR is now accepting feedback on this Analysis and the Final Report will be issued in February 2009 in connecton with NPCR’s Brownfields Training.  

The research, writing and editing that produced this analysis were jointly carried out by Jody Kass and Mathy Stanislaus, Co-Directors of NPCR; and Alan Epstein, Oliver Chase, and Russell Kivler of Hirschen Singer & Epstein LLP. For additional information, contact Jody Kass, jodykass@npcr.net; or Alan Epstein, aepstein@hirschensinger.com or at 212-819-1130.  Additional information on NPCR’s programs can be obtained at www.npcr.net

Summary

•  A not-for-profit corporation can utilize BTCs by forming a for-profit affiliate to undertake the development of the project for which BTCs are sought.


· Only entities subject to state tax are eligible to receive BTCs.  While not-for-profit corporations are not subject to state tax, they may utilize BTCs by forming a for-profit corporation or limited liability company to undertake the development of the project.  The not-for-profit corporation will own and control the for-profit development entity as either the shareholder in the case of a corporation or as a member in the case of a limited liability company. Note that in order for a limited liability company to be eligible for the BTCs, it will have to have for-profit members or elect to be taxed as a corporation for tax purposes. 

•  Projects developed under condominium and cooperative ownership structures are eligible for BTCs.

· In June 2006, the statute was amended to specifically provide that condominium and  cooperative buildings constitute “qualified tangible property” and, as such, will qualify for BTCs.  
•  BTCs can be used in conjunction with LIHTCs.

· The typical structure of a LIHTC transaction accommodates eligibility for BTCs.  

• Although BTCs can be used with LIHTCs, there are significant and important differences between BTCs and LIHTCs.

· BTCs generated by a project will pass through to the partners or members of the development entity, provided that such partners or members are New York state taxpayers. Given that all partners or members of a development entity that owns property in New York are required to file a New York state tax return, all partners or members of the development entity should be eligible to receive the benefits of the BTCs.  BTCs generated by a project that are in excess of the state tax liability of the development entity’s partners or members are refunded to the partners or members as an overpayment of taxes in the year in which they are earned and, therefore, can not be syndicated in the same manner as LIHTCs.  Assuming the partners or members of the development entity have a modest state tax liability, a majority of the BTCs will be refunded as an overpayment of taxes and will provide a significant infusion of cash when earned.

· Because of the efficiency of the LIHTC market,  investors will pay in advance for the anticipated credits and the proceeds from the sale of the LIHTCs can be available at the commencement of construction to directly pay for construction costs.  In contrast, most of the BTCs generated by a project will be received in the year in which the project is placed in service. The market for BTCs is undeveloped and partners or members of the development entity will likely be hesitant to provide equity installments based on to-be-earned BTCs. As a result, the cash infusion in connection with the BTCs is likely to be made only after it is certain that the project will receive the BTCs and the partners or members will receive the benefits. However, as the Brownfield Cleanup Program (BCP) and the use of BTCs mature, investors may agree to provide equity installments based on the to-be-earned BTCs that could be used to fund remediation/ construction costs, and/or other sources of bridge financing may be made available with the BTC serving as collateral.  
Unlike LIHTCs, which are allocated based on a need or gap analysis (i.e., a calculation to determine whether the cost of the project warrants the amount of subsidy being provided) conducted by the state allocating agency, there is no gap analysis provided for in the statute that created BTCs.  Nevertheless, the State has reduced the number the projects that receive  BTCs by applying  a set of eligibility criteria, developed as a guidance, for participation in the BCP on a case-by-case basis, thereby limiting access to the program and its benefits and adding uncertainty to the process. Once a project is accepted into the BCP, however, full benefits, including BTCs, are available if program requirements are met. Thus, on a project that has received a certificate of completion upon approval and completion of a remedial plan, the development entity will receive the BTCs as-of-right based on the formula provided in the statute. 
· While the federal government allocates a certain number of LIHTCs to each state per  year, New York’s brownfield law places no limits on the number of sites that can receive BTCs: all program participants that are accepted into the BCP and otherwise meet statutory requirements are eligible for the credits.

· LIHTCs in New York State are allocated and administered by the New York State Division of Housing and Community Renewal and the New York City Department of Housing Preservation and Development (for some New York City sites). BTCs, on the other hand, are awarded by the New York State Department of Environmental Conservation and the New York State Department of Taxation and Finance.

•  The Department of Taxation and Finance (“DTF”) will be instrumental in determining the practical implementation of BTCs  

· The statute neither directs the State to develop guidelines nor to use any particular type of existing tax credit upon which to model the implementation of the BTCs.  Accordingly, the statute leaves open a number of issues regarding implementation.  It appears that DTF will be the lead agency in the creation of necessary policies and procedures needed to implement the program, and preliminary indications are that DTF’s treatment and analysis of certain Investment Tax Credit issues will serve as a basis for the treatment of BTCs.  

· The tangible property credit component of the BTCs will be allowed for the taxable year in which such qualified tangible property is placed in service on a qualified site with respect to which a certificate of completion has been issued to the development entity. The tangible property credit component of the BTCs can be claimed by the partners or members of the development entity  for up to ten taxable years after the date of the issuance of the certificate of completion. In other words, if the partner or member does not claim the credit in the year the building is placed in service (i.e., the first year in which the credit could be claimed), it can do so at anytime within ten years of the issuance of the certificate of completion. 
Overview of the Law and Recent Amendments

In October 2003, New York State adopted legislation intended to promote the remediation and redevelopment of brownfield sites.
   As part of the legislation, the New York Tax Law (the “Tax Law”) was amended to add a new set of tax credits applicable to the development of brownfields (the “Brownfields Law”).
 The Brownfields Law created three distinct credits: a Brownfield Redevelopment Tax Credit
 (the “Brownfields Tax Credit” or the “BTC”); a Remediated Brownfield Credit for Real Property Taxes
; and an Environmental Remediation Insurance Credit
. In June 2008, New York State adopted a number of revisions to the Brownfields Law (the “2008 Amendment”)
 which were intended to address certain shortcomings of the BTC portion of the Brownfields Law, most notably the excessive generation of Tangible Property (as defined below) credits.  By far the most significant change effected by the 2008 Amendment was the modification of the BTC to increase the applicable percentage credit for remediation expenses, the cap on the amount of credits generated for development costs on a per project basis and creating a statutory link between the BTC and the Brownfield Opportunity Area (“BOA”) program through a 2% BTC bonus for projects built consistent with a BOA plan. Other noteworthy changes in the 2008 Amendment include: (i) establishing data submission requirements on the part of BTC participants and reporting requirements for the New York State Department of Environmental Conservation (“DEC”); (ii) transferring the responsibility for administering the BOA program from DEC to the New York State Department of State (“DOS”); and (iii) establishing a New York Brownfields Advisory Board.  This analysis focuses on the provisions of the Brownfields Law governing the BTC and its application to the development of projects by not-for-profit developers, and highlights the changes implemented by the 2008 Amendment. This analysis also provides a brief summary of the Brownfield Real Property Tax Credit
.

I.
The Brownfields Tax Credit 


The BTC was established in a new Section 21 of the Tax Law and is divided into three separate credit components: (i) Site Preparation; (ii) Tangible Property; and (iii) On-Site Groundwater Remediation.
 The amount of the BTC that an applicant is entitled to is computed by multiplying the costs incurred on a qualified site by an applicable percentage as delineated in the Tax Law.  Generally, a qualified site is a brownfield site that has undergone remediation in accordance with the specifications established under the Brownfield Cleanup Program (the “BCP”) and which has been issued a certificate of completion from the DEC
.  When originally created, the applicable percentage rate used to determine all three components of the BTC  ranged from 10% to 22% of the eligible costs incurred.
 The 2008 Amendment implemented significant changes to the applicable percentages for those applications accepted into the BCP after June 23, 2008.  The  applicable percentage for the Site Preparation, and On-Site Groundwater Remediation now range from 22% to 50%, depending on the extent of the remediation undertaken.
  The tangible property component percentage rate structure remains unchanged, with the range increasing to 24% due to 2% BOA bonus.  The 2008 Amendment also imposed a per project cap on the Tangible Property component, as discussed in more detail below. The applicable percentages for the three credit components of the BTC following the 2008 Amendment and other important information concerning the BTC is summarized in the table below.
        Table 1: Applicable Percentages, Timing, and Caps for the BTC
	Credit Component
	Applicable Percentage 
	Caps on Credits 
	Timing of Credit Eligibility

	Site Preparation Costs

	Unrestricted Use – 50%

Residential Use – 40% (28% for track 4)

Commercial Use – 33%

(25% for track 4)

Industrial Use – 27%

(22% for track 4)
	None
	Credits for eligible costs required for issuance of the CoC may be claimed in the year of issuance of the CoC

The remainder of the credits may not be taken until the improvement is placed in service (C of O) and for 5 years thereafter

	On-Site Groundwater Remediation Costs
	Same as Above
	None
	Same as above

	Tangible Property

	Corporations – 12% 

Individuals – 10%

*Bonus for En-Zone – 8% 
Bonus for track 1 – 2%

Bonus for BOA – 2%

*  The expanded En-Zone created by amendment in 2004 will be eligible for the bonus only for sites with a BCA prior to 9/1/10 
	Non-Maufacturing Uses (e.g. residential & commercial) -  capped at the lesser of three times the amount of the Site Preparation and On-Site Groundwater costs or $35 million

Manufacturing Use - capped at the lesser of six times the amount of the Site Preparation and On-Site Groundwater costs or $45 million
	Credits can be taken only after the property is placed in service (C of O); and are available to be claimed on any improvements within 10 taxable years after the date of the issuance of the certificate of completion.
 Credits will be forfeited if the project is placed in service prior to the receipt of the CoC. 



The BTC provides a dollar-for-dollar reduction in the recipient’s state income tax liability.  One of the most notable aspects of the BTC is that the amount of the BTC that exceeds the recipient’s state income tax liability in the year in which the BTC is allowed will be treated as an overpayment of taxes and will be refunded to the recipient.

a. Site Preparation Component 


The Site Preparation Component has two subcomponents.  The first is based on the costs incurred in connection with remediation work undertaken pursuant to a Brownfield Cleanup Agreement (“BCA”) as required of participants in the BCP in order to earn a certificate of completion (“CoC”) from DEC.  The second is based on  the costs incurred in preparing the site for the erection of a building and costs that are otherwise necessary to establish a site as usable for its industrial, commercial (including the development of multi-family residential housing), recreational or conservation purposes.
  The amount of the Site Preparation Component credit that is associated with costs incurred in connection with the site’s qualification for a certificate of completion, generally the costs associated with remediating the site, is earned in the taxable year in which the certificate of completion is issued. 
   However, the statute limits eligible costs to those incurred on or after the date the BCA is executed.
  The remainder of the Site Preparation credits (i.e., those not associated with the remediation) may not be taken until the tax year in which the improvements are placed in service, i.e., issuance of a temporary the certificate of occupancy, and may be taken up to five years thereafter.


DEC states that its policy is to accept projects into the BCP prior to site investigation.  It has been reported by a number of developers, however, that DEC will not accept projects into the BCP until after the site investigation is complete.  The result of this practice has been the exclusion of some costs which would otherwise be eligible for the site preparation component of the BTC, thus reducing the value of this component of the BTC. This may have an unintended and disproportionate impact on low profit-margin projects (e.g., not-for-profit developers of affordable housing with a need for resources to cover upfront site preparation costs).  These potentially excluded site preparation costs will be a more significant economic issue for developers following the 2008 Amendment due to the higher applicable percentage for Site Preparation and therefore the potentially greater amount of BTCs foregone.  Any excluded costs could also have an impact on the amount of the Tangible Property Component  because the cap on the tangible property component is based on the total of the costs included in the site preparation component.

The 2008 Amendment significantly increased the applicable percentage for the generation of Site Preparation credits. Tax credits will be generated for Site Preparation and On-Site Groundwater Remediation in accordance with the following scale:

· 50% of the eligible costs for unrestricted use with cleanup to Track 1 levels 

· 40% of the eligible costs for residential use with cleanup to Track 2 and 3 levels 

· 28% of the eligible costs for residential use with cleanup to Track 4 levels 

· 33% of the eligible costs for commercial use with cleanup to Track 2 and 3 levels 
· 25% of the eligible costs for commercial use with cleanup to Track 4 levels 

· 27% of the eligible costs for industrial use with cleanup to Track 2 and 3 levels 
· 22% of the eligible costs for industrial use with cleanup to Track 4 levels 


 These changes, and the cap on Tangible Property credits discussed below, are applicable only to sites admitted to the BTC program after June 23, 2008.


b.
Tangible Property Component 


The Tangible Property Component is based on costs incurred in connection with the construction of buildings and structural components of buildings, which constitute qualified tangible property.
  Qualified tangible property, for the purpose of the BTC, was originally defined as property that (i) is depreciable pursuant to Section 167 of the Internal Revenue Code (“IRC”) (i.e., the depreciation deduction allowed for the exhaustion, wear and tear of property used in the trade or business of the taxpayer, or of property held for the production of income), (ii) has a useful life of four years or more, (iii) has been acquired by a purchase as defined in Section 179(d) of the IRC (i.e., property purchased in connection with a trade or business), (iv) is located on a qualified site (i.e., a site for which a certificate of completion has been issued), and (v) is principally used for industrial, commercial, recreational or environmental conservation purposes (including the commercial development of residential housing).
 The 2006 amendment to the statute expanded the definition of qualified tangible property to include property that (i) is part of a dwelling whose primary ownership structure is covered under either Article 9-B of the Real Property Law (i.e. condominium apartment buildings) or meets the requirements of Section 216(b) (1) of the IRC (i.e. cooperative apartment buildings) and (ii) meets the requirements enumerated in (iii) and (iv) of the foregoing sentence.


The Tangible Property Component credit can be taken only after the property is placed in service and must be claimed within ten taxable years after the date of the issuance of the certificate of completion.
 Any additional qualified tangible improvements made during such ten year period will also qualify for BTCs. Importantly, DEC is taking the position that the Tangible Property credits will be forfeited if a project is placed in service prior to the issuance of a CoC. While this should generally not present a timing issue as the CoC will be issued well before issuance of a temporary certificate of occupancy, developers should be sure to advocate with DEC to insure the timely issuance of the CoC upon completion of remediation.

Typically, a majority of the costs associated with new development are attributable to construction of the building and, therefore, it is likely that the Tangible Property Component will constitute the bulk of the BTC for a given project.


Other than the creation of the 2% BOA bonus, the 2008 Amendment did not change the applicable percentages for the Tangible Property Component, which range from 10% to 24% (including the new 2% BOA bonus), depending on the type of taxpayer, whether or not the project is located in an Environmental Zone designated by the Commissioner of Economic Development, and the extent of the remediation undertaken.
  The 8% bonus for projects located in the expanded Environmental Zones created by amendment in 2004 will apply only to sites for which a BCA has been entered into prior to September 1, 2010.
 The Environemental Zone bonus will continue to apply after such date only to the original Environmental Zone areas. The 2008 Amendment imposed a cap on the total amount of Tangible Property credits available for any given project. For non-manufacturing projects (e.g. residential and commercial) the Tangible Property credits are capped at the lesser of  (i) three times the amount of the eligible costs for Site Preparation and On-Site Groundwater Remediation and (ii)  $35 Million. For manufacturing projects the cap is the lesser of  (i) six times the amount of the eligible costs for Site Preparation and On-Site Groundwater Remediation and (ii) $45 Million.
      

In addition, the 2008 Amendment instituted a 2% increase in the applicable percentage for the Tangible Property Component for projects located in a Brownfield Opportunity Area (“BOA”), which are consistent with the “goals and priorities” of the a designated  BOA.
  This bonus is intended to incentivize development consistent with BOA plans crafted by the local municipality and community, which, after the 2008 Amendment, are designated by DOS through a nomination process. The statue governing designation of the BOAs provides DOS with considerable discretion, but appears to give preference to (i) areas that submit joint  applications between a municipality and a community based organization;(ii) areas with concentrations of brownfield sites; (iii) areas for which the application demonstrates support from a municipality and a community based organization; (iv) areas showing indicators of economic distress including low resident incomes, high unemployment, high commercial vacancy rates, depressed property values; and (v) areas with brownfield sites presenting strategic opportunities to stimulate economic development, community revitalization or the siting of public amenities.
  While the 2% BOA bonus alone is unlikely to be an adequate incentive to attract a developer to a BOA area,  it should certainly encourage a developer interested in developing within the  BOA area to pay attention to the BOA planning process because for the first time it will be in the developer’s financial interest to more closely align his/her development project with the BOA plan.  The 2% BOA bonus  does not increase the applicable cap on Tangible Property credits, and will therefore have no effect on projects which reach the maximum Tangible Property Credit cap without the BOA bonus.  

c.
On-site Groundwater Remediation Component 

The On-site Groundwater Remediation Component is based on costs incurred in connection with the remediation of on-site groundwater contamination pursuant to the remedial action plan agreed to in the BCA, which are not included in the determination of the Site Preparation Component or Tangible Property Component.
  Like credits earned in connection with remediation work under the Site Preparation Component, the On-site Groundwater Remediation Component credit incurred in connection with the issuance of the certificate of completion can be claimed in the year in which the certificate of completion is issued.
  BTCs for costs incurred after the certificate of completion is issued may be taken in the year incurred, for up to five years after the issuance of the certificate of completion.
The 2008 Amendment increased the applicable percentages for the On-Site Groundwater Remediation Component to the same levels as those for the Site Preparation Component, as detailed in I(a) above.
d.
Impacts of the 2008 Restructured BTC Incentives
(i)  Impact on Site Selection and Project Size. 

Prior to the 2008 Amendment, there was no cap on the amount of Tangible Property credits for which a development could qualify. Therefore, a moderately contaminated site which hypothetically required $1 million in Site Preparation and/or On-Site Groundwater Remediation on which a developer constructed a large residential or commercial complex with a development cost of $100 million, would generate between $10 million and $22 million  in BTCs, depending on the location of the development and type of developer. Because the amount of credits a project could generate once accepted into the BCP was limited only by the size and cost of the project, this structure encouraged developers to target minimally contaminated sites and build large and expensive projects. As a result, the tax cost of the BTC vastly exceeded the projections of the state, and there was little incentive for developers to clean up and redevelop more heavily contaminated sites, nor to build projects that conformed to the local neighborhood plan if the project financials (once favorably impacted by the BTCs) could support a larger, more expensive development. 
The 2008 Amendment’s increases in the applicable percentages for the Site Preparation and On-Site Groundwater Components, in conjunction with the per project cap on Tangible Property credits,  incentivizes the remediation of significantly contaminated brownfield sites, and limits the overall and per project cost of the BTC program.  Developers facing this new set of incentives may be likely to seek out more substantially contaminated and larger sites, and  the applicable cap on Tangible Property credits will factor into the  size of their developments. Revisiting the hypothetical development from above, we find that after the 2008 Amendment, the maximum  BTCs permitted for  the development would be  $3.5 million for a residential or commercial development ($500k for Site Preparation and/or On-Site Groundwater Remediation and $3 million for Tangible Property) and $6.5 million  for a manufacturing development ($500k for Site Preparation and/or On-Site Groundwater Remediation and $6 million for Tangible Property), assuming  the  highest level of cleanup. If the remediation cost in the project were doubled to $2 million, the total BTCs generated would also double. 
(ii) Impacts on Development Type
The hypothetical development discussed in (d)(i) above can also be used to illustrate the significantly higher incentives provided in the 2008 Amendment for the development of manufacturing than for residential or other commercial projects. The applicable cap on the Tangible Property Component for manufacturing developments is the lesser of $45 million or six times Site Preparation and On-Site Groundwater Remediation costs, compared with the lesser of $35 Million or three times Site Preparation and On-Site Groundwater Remediation costs for residential and other commercial projects. Because manufacturing developments are generally less costly to construct than residential developments this higher cap should permit developers to construct manufacturing developments of substantial scale without bumping up against the Tangible Property cap. In addition, because manufacturing uses on a brownfield site can be remediated to a  less stringent cleanup  level, developers should be able to remediate larger sites without incurring prohibitive costs.  The lower remediation costs would also result, however, in a more restrictive cap on Tangible Property credits. Residential and commercial developers will, all other things being equal, be incentivized by the 2008 Amendment to seek out significantly contaminated sites to maximize the tangible property component.    
(iii) Maximization of Site Preparation Credits
The changes in the applicable percentages and the cap on Tangible Property costs provides developers with a substantial economic interest in maximizing the costs which are classified as Site Preparation or On-Site Groundwater Remediation as opposed to Tangible Property. For example, a  residential Track 1 cleanup would result in 50% return of development costs if they were categorized as Site Preparation costs as compared to maximum of 24% if such costs were considered Tangible Property.  The definition in the Brownfields Law of Site Preparation is sufficiently broad that it encompasses activities which might in other contexts be considered development costs, including “all…site preparation costs paid or incurred in connection with preparing site for the erection of a building or component of a building” including costs of excavation, temporary electric wiring, scaffolding, demolition costs, and the costs of fencing and security facilities. However, Site Preparation costs may not include costs which are included in the federal income tax basis of the improvement, which  generally are depreciable costs relating to the construction of the improvement.  The expansiveness of this definition should permit developers and their accountants to categorize a number of potential Tangible Property costs as Site Preparation costs, and thereby benefit from the elevated applicable percentages in the 2008 Amendment. Importantly, Site Preparation and On-Site Groundwater Remediation costs are eligible for credits only if they are incurred after the execution of the BCA. Therefore, in order to maximize the BTCs generated, it will be essential for developers to expedite entry into the BCA, and to minimize the pre-development costs incurred prior to entry into the BCA.  
II.
Eligibility for the Brownfields Tax Credit


Taxpayers that are eligible to apply for and benefit from the BTC are limited to those subject to taxation under Article 9 (corporate income tax), Article 9-A (corporate franchise tax), Article 22 (personal income tax), Article 32 (banking corporations) and Article 33 (insurance corporations) of the Tax Law.
  As a result, whether an applicant is eligible for BTCs depends on the type of entity that is engaged to develop the project.  


In general, for-profit corporations and limited liability companies are subject to state tax under Article 9-A of the tax law and, therefore, either type of entity may be used for the development of a project that contemplates using BTCs.  Further, so-called “pass through” entities, such as S corporations or limited liability companies that have elected for “pass through” treatment, may be formed to develop projects using BTCs so long as they are structured with an eligible entity as the shareholder or member.  In other words, in the context of a project undertaken by a not-for-profit organization, a for-profit entity must be formed to act as the shareholder or member.

III.
Not-for-Profit Corporation’s Eligibility for the Brownfields Tax Credit


Not-for-profit corporations are not subject to state tax under any of the articles of the Tax Law specified in connection with the BTCs, therefore, they are not entitled to directly apply for or receive BTCs. However, by structuring the entity that will undertake the development of the project as a for-profit corporation or limited liability company subject to State tax under Article 9-A of the Tax Law, a not-for-profit corporation can indirectly obtain the benefit of the BTC.  

a. Structure of Transaction  

The not-for-profit corporation will form, own and control a for-profit corporation or limited liability company to own and develop the property that is the subject of environmental remediation performed in accordance with the BCP. In addition to owning and developing the property, the newly-formed for-profit corporation or limited liability company will be the applicant for the BTC. The not-for-profit corporation will be the sole shareholder of the for-profit corporation, or in the case of a limited liability company, the sole member.
 In this way, the not-for-profit corporation will retain control of the construction and operation of the project and will indirectly own the property and project through its ownership of the for-profit corporation.

The BTCs generated by the project will be claimed by the for-profit corporation upon obtaining from the DEC a certificate of completion with respect to the remediation work. The BTCs earned for the Site Preparation Component and On-site Groundwater Remediation Component, based on costs incurred in connection with and prior to the issuance of the certificate of completion, are allowed to be taken in the taxable year in which the certificate of completion is issued.
  BTCs generated under the Tangible Property Component are allowed to be taken in the taxable year in which the project is placed in service (at issuance of a temporary certificate of occupancy) 

b. Open Issues and Practical Considerations

1. Use of the BTCs/Timing of Receipt of BTCs


The structure of the BTC is such that it is impossible for the BTC to provide a direct source of funds for remediation.  Site Preparation and On-Site Groundwater Remediation credits are available at the earliest at the issuance of the CoC, when remediation is complete. The proceeds of the Site Preparation and On-Site Groundwater Remediation Credits could however, provide a portion of the funds for construction. Tangible Property Credits are not available until  after construction is complete, when the improvement is placed in service. The 2006 amendment to the statute clarified that a building is deemed placed in service when a  temporary certificate of occupancy is issued for the property.
   Therefore the proceeds of the Tangible Property Credits will never be available to fund construction. 
There exists an important question as to how the BTCs will be valued in the market-place by lending institutions.  Although the BTCs do not provide cash up front, once the project has been accepted into the BCP, provided that the remedial work plan has been fully implemented, the applicant will be the as-of-right beneficiary of a significant cash infusion once it is built. Thus, if lending institutions become comfortable with a project’s eligibility for BTCs, the BTCs might be viewed as a source of takeout funding for a remediation/construction loan. As the market-place for BTCs evolves, it is also likely that once a project has been accepted into the BCP, that lending institutions may view the future cash infusion that will be generated by the BTC as one component of a developer’s collateral that could be used to increase the amount of the traditional construction loan.  To foster the creation of a stable market for BTCs (i.e., confidence in the program from developers and lenders) the state will have to commit to maintaining the basic framework of the Brownfields Law in place for the long term, to efficiently administering and monitoring the program, and and to timely providing the BTC refunds. In addition, developers and lenders will become comfortable with using and relying on the BTC only when they have seen numerous BTC projects developed successfully and in accordance with projections. 

Presuming that the development entity or its partners or members will have a nominal state tax liability, a large amount of the Tangible Property Credit will be refunded to the recipient as an overpayment of state income tax in the year in which the project is placed in service.  In the context of commercial housing, the development entity or the partners, members or shareholders may choose to use the refund to either retain the proceeds or reinvest the refund in the project.  If the development entity decides to reinvest the refund, it could be used to decrease the amount of permanent debt encumbering the project and/or establish reserve accounts.  By decreasing the amount of permanent debt, the project may realize increased cash flow that will benefit the not-for-profit shareholder.



2.
Tax Issues


Pursuant to the Brownfields Law, the BTCs and any refund generated is not subject to state income tax. The BTC and refund will, however, be subject to federal income tax.  As a result, the value of the BTC, before any market discount, would be between $.62 and $.85 per credit dollar, depending on the tax bracket applicable to the applicant. The distribution from the for-profit development entity to the not-for-profit parent will not be subject to further federal income tax if the not-for-profit is exempt from federal taxation, and the distribution is not characterized as unrelated business income of the not-for-profit corporation.
2. Recapture/Change in Use

The statute provides for a recapture of a portion of the BTC in the event that the property ceases to be in qualified use prior to the end of its useful life.
  The term qualified use is not clearly defined in the statute.  However, it seems likely that the definition of qualified use will be similar to the uses established in the definition of qualified tangible property, which states that qualified tangible property must principally be used by the taxpayer for industrial, commercial, recreational or environmental conservation purposes (including the development of multi-family residential housing).
 


The statute also provides for a recapture of all BTCs upon a revocation of the certificate of completion based on a determination made pursuant to §27-1419 of the ECL.
  The ECL states that a certificate of completion can be revoked if (i) the applicant is not in compliance with the BCA, (ii) there is a misrepresentation of material fact by the applicant or (iii) for “good cause” as determined by the DEC.
  It is not clear what constitutes “good cause” for the revocation of the certificate of completion under the statute, and, in its formal response to comments requesting clarification, DEC declined to give examples of “good cause,” stating that “any attempt at an enumeration contains the potential for implicitly excluding what is omitted from enumeration.” However, DEC officials have informally stated their understanding that the intention of the “good cause” recapture provision was to give DEC discretion with respect to monitoring the remediation work, and that the mere transfer of title to an affiliate of the for-profit development corporation will not constitute “good cause” for the revocation of the certificate of completion.
 

In addition to recapture provisions, the ECL gives the DEC authority to approve or disapprove a change in use with respect to the project.  The ECL defines “change in use” to include the transfer of title to a brownfield site that is the subject of a BCA.
  DEC officials have confirmed that the intent of the ECL is to protect public health and the environment and that the DEC’s discretionary authority with respect to the transfer of property will be used to address threats to the remedial program and public safety.  Therefore, the DEC views the transfer of title from the for-profit development entity to its not-for-profit parent corporation an approvable change of use.
  In its formal response to comments on this point, DEC has stated, “In this context, it is unlikely that the Department would seek to modify or vacate a COC or reopen liability protections solely as a result of a transfer of ownership, where such new owner commits to comply with the terms and conditions of the remedial program.”

The 2008 Amendment clarifies that the certificate of completion runs with the land and as such the benefits of the Tangible Property Component may be transferred through a conveyance of the real property and improvements. However, the taxpayer to whom the certificate's benefits and burdens are transferred may not include the cost of acquiring all or any portion of an interest or estate in the site or amounts for which BTCs were already claimed by the previous taxpayer. The 2008 Amendment also establishes that the leasing of a BTC property to a second party will not impact the owner’s receipt of the Tangible Property credit, with certain restrictions. The tenant may not be a party that was responsible or liable for the contamination that is being remediated, unless the commissioner of DEC certifies the tenant’s liability arose merely from operation or control of the property after the contamination had already occurred.

3. Addressing the Loss of Benefits Typically Associated with Development by Not-for-Profit Corporations

The 2004 technical amendment to the statute eliminated the recapture of BTCs based on a disposition of the property prior to the end of its useful life and, therefore, the for-profit development entity, formed to undertake the project on behalf of the not-for-profit corporation, may transfer title to the not-for-profit corporation after it has received the BTC and any refund associated therewith.
  By doing so, the not-for-profit corporation could eliminate some of the negative income tax consequences associated with holding the property in an affiliated for-profit corporation, such as federal and state income tax liability to the development entity.
However, as a result of having to develop the project through a for-profit affiliate in order to be eligible for the BTC, the not-for-profit corporation risks losing some of the tax benefits traditionally provided to a not-for-profit corporation when it develops a project. These benefits include the mortgage recording tax exemption and the sales tax exemption in connection with the purchase of construction materials. A possible solution is to create a structure whereby legal and beneficial ownership of the project is bifurcated.  By using what is often referred to in the low income housing tax credit arena as the “nominee structure,” legal title can be held by the not-for-profit entity,  allowing the project to qualify for the mortgage recording and sales tax exemptions, while transferring beneficial title to the for-profit development entity, thus allowing the project to qualify for the BTC. This structure has been utilized with success on a small number of BTC projects, but has not yet been ruled on by DTF. The one tax issue which cannot be resolved by the “nominee structure” is the taxation of cash flow which is received by the for-profit development entity as beneficial owner. The only feasible manner to address this adverse tax consequence would be to transfer fee title to the not-for-profit parent. 

4. Joint Ventures/Allocation Issues

The same structure discussed above could be used in the context of a joint venture between a 

for-profit developer and a not-for-profit corporation, with each participant’s interest and control of the project defined by agreement and by its ownership interest in the newly formed for-profit development entity that will be the recipient of the BTC.  


In a joint venture or any structure in which ownership of the development entity is not centralized, it is important to consider how the BTC will be allocated.  The Brownfields Law is silent as to how the BTC will be allocated among the partners/members of a development entity, but  DTF has informally indicated that the  BTC allocation will follow the Investment Tax Credit as its model, and will be allocated based on the allocation of the project’s profits and losses, and may not be specially allocated by the members/partners.  This allocation may force a distribution of BTCs that varies from the business arrangement of the partners. The partners may need to adjust the terms of the joint venture to correct any imbalance.

IV.
Use of BTCs in the context of projects developed for sale as cooperative or condominium units


Prior to the 2006 amendment to the statute, it was unclear whether condominium or cooperative buildings could qualify for the BTC.  With the support of NPCR, the Legislature revised the definition of qualified tangible property to explicitly include both condominium and cooperative apartment buildings.
  Now, developers of condominium, cooperative and mixed use projects can qualify for the BTC.  This amendment presents significant opportunities for developers of both market rate and affordable homeownership projects to develop contaminated sites that would not otherwise be economically viable due to the cost of environmental remediation.

V.
Use of the Brownfields Tax Credit in Conjunction with LIHTCs

There are significant differences between the BTC and the LIHTCs. Most importantly, the BTC in excess of the recipient’s state tax liability for the year in which the BTC is allowed is refunded as an overpayment of taxes and, therefore, cannot be syndicated in the same manner as LIHTCs. However, the benefits of the BTC may be passed through to the partners or members of the development entity. Further, unlike LIHTCs, the BTC is not allocated by the State on an annual basis.  Rather, the BTCs are as-of-right once a project has been accepted into the BCP and has received a certificate of completion for the remediation work performed, up to the applicable cap with respect to the Tangible Property Component.  Finally, in the context of LIHTCs, the allocating agency will perform a “gap analysis” to ensure that a given project is not awarded more LIHTCs than are necessary to establish viable financing for the project. There is no “gap analysis” for the BTC, nor is the BTC based on need.  To the contrary, eligibility for the BTC is governed by admission to the BCP as administered by DEC, regardless of need or other factors beyond mere participation in the Brownfield Cleanup Program.

Despite these differences, it appears that the typical corporate structure of a LIHTC transaction will accommodate a project that also plans to utilize BTC.  

a. Structure of Transaction 


Rental housing projects receiving LIHTCs are typically structured using either a limited partnership or limited liability company as the owner of the project and development entity.  As discussed above, availability of the BTC is based on whether an applicant is subject to state tax under delineated sections of the Tax Law.
  It appears that limited liability companies that elect to be treated as corporations or limited liability companies whose members are subject to state tax are eligible to apply for and receive the BTCs since they are subject to state tax under Article 9-A of the Tax Law.  Further, limited partnerships may also qualify if the partners of a limited partnership are subject to state tax.  For the purposes of this analysis, this section will discuss the limited liability company structure.


Typically, the developer of a rental housing project will form a limited liability company to hold title to the property, enter into contracts for construction and development of the site and incur costs related to the project.  The managing member of the company, which will be controlled by the developer, will only hold a 0.01% interest in the newly formed limited liability company, but will control the operation and development of the project.  A LIHTC syndicator or investor will acquire 99.99% of the limited liability company, but, in general, will not be involved in the operation and development of the project.  As the 99.99% owner of the project, the syndicator or investor is entitled to 99.99% of the LIHTCs and depreciation losses generated by the project.

b. Practical Considerations 

In exchange for an equity investment in the project, the LIHTC syndicator or investor receives the LIHTCs and the depreciation losses based on its percentage of ownership in the limited liability company.  Despite the ownership percentages, the IRC allows for a special allocation of up to 90% of the net cash flow generated by the project to the managing member (i.e., the developer) of the project.  As stated above, DTF has indicated that the BTC will be allocated based on the allocation of profits and losses, and may not be specially allocated. In an LIHTC structure this means that the syndicator rather than the developer would receive the BTC. Therefore, the syndicator would have to increase its equity contribution to compensate the developer for the value of the BTCs. Alternatively, developers could choose to admit the syndicator to the development entity only after the improvement is placed in service. This would not affect the LIHTCs, and would entitle the developer to all of the BTCs.

It has yet to be determined what affect the BTC will have on the gap analysis performed by the allocating agency to determine the amount of LIHTCs to which a project is entitled, although it is very likely that the BTCs, as an additional project source, would result in a reduction of the LIHTC allocation.
   Additionally, profit restrictions associated with LIHTC transactions may result in the developer declining to apply for the full amount of BTCs to which a project is entitled. Since the LIHTCs can be syndicated and the cash made available during development, given the option, a developer is likely to prefer the LIHTCs over the BTCs. It is possible that the BTC may significantly reduce the number of LIHTCs that a project is awarded.  However, it is also possible, that even with the full BTC, a project will not be viable without LIHTCs. For now, the determination will need to be made on a project-by-project basis.

c.
Effect of the 2008 Amendment on the Use of BTCs with LIHTCs

As of the writing of the October 2008 update to this memorandum, there remain substantial challenges to successfully utilizing BTCs with LIHTCs.  First, and most importantly, the market for BTCs remains poorly developed. Syndicators of LIHTCs on BTC projects have been reluctant to provide equity during remediation or development in return for the future BTCs, and in the few cases in which syndicators did purchase the BTCs, the price per credit dollar was approximately 50 cents. It appears that lenders also continue to be uncomfortable with the BTC, and tend to undervalue or not value at all the future BTCs as a form of collateral or takeout financing, particularly before the certificate of completion is issued. This leaves many developers not only with no immediate source of financing for remediation, but also can result in a budget gap for remediation costs. Those developers with sufficient capital may choose to bridge this gap themselves and make themselves whole with the BTC credits upon issuance thereof. In such a case the developer would have to avoid the allocation of the BTCs to the LIHTC syndicator by waiting to admit the syndicator into the development entity until after placement in service of the improvement and receipt of the BTC refund. Those without the financial wherewithal to bridge the remediation costs will need to seek out joint venture partners, or otherwise convince a construction or bridge lender that the development is feasible, even with a deeply discounted valuation of the BTCs. 
VI 
The BrownfieldS Real Property Tax Credit


The Brownfields Real Property Tax Credit (“BRPTC”) is an annual income tax credit which may be claimed every year for up to 10 years after a certificate of completion is issued.
  The credit amount is based on the real estate taxes paid by a BTC program participant on the property and the number of jobs created by the BTC development.
 The credit amount ranges from 25% to 100% of the real estate tax liability for the development, depending on the number of full-time employees employed by the taxpayer and any lessee of the site (to qualify there must be at least 25 full time employees).
   There is a cap on the annual credit equal to the product of $10,000 and the average number of full-time employees. The credit is transferable to subsequent purchasers of the site who take title within seven years of the issuance of the certificate of completion. While the BRPTC may be valuable for manufacturing and other commercial developments in the BTC program, it will have little or no value to residential developers, who will rarely if ever employ as many as 25 full-time workers. In addition, residential developments in New York City which use LIHTCs qualify as-of- right for a complete exemption from real estate taxes under §420-c of the Real Property Tax Law.
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