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Thank you for inviting us to share with you our thoughts on these important programs. New Partners for Community Revitalization, Inc. (NPCR) is a not-for-profit organization whose mission is to advance the revitalization of New York’s communities, with a particular focus on brownfield sites in and proximate to low and moderate income neighborhoods and communities of color.  Our comments today are partially informed by the Legislative Hearing that took place on Long Island in August where a significant amount of time was spent discussing the reasons a very low number of brownfield sites have taken advantage of the Brownfield Cleanup Program and the extraordinary delays associated with the Brownfield Opportunity Area Program.  
With regard to the Brownfield Cleanup Program (BCP), much of the discussion at the last hearing centered on the Brownfield Tax Credits (BTC) and whether or not the State should be capping a portion of the tax credit when so few are applying to participate in the program now. The concern was raised as to whether reducing the development component of the BTCs might result in even less developer interest and even fewer sites applying for the BCP. 
There is no question that generous tax credits for brownfields are extremely important and that they are even more important in weak market areas and on public purpose projects, where profit margins are narrow even without the additional cost of a cleanup. 
So, with the richest brownfield tax credits in the nation, why aren’t developers lining up for the Brownfield Cleanup Program? Our research indicates that the single most important thing developers need in order to utilize the BTC as an effective incentive, is to make the tax credits certain. This would allow them to rely on the tax credits to finance the cleanup and redevelopment of their projects. To date, many developers, and also their lenders, believe that the BTCs are “too good to be true” and as a consequence, have been extremely limited in their ability to utilize the BTC as a source of collateral, bridge financing, loan guarantee or other credit enhancement.  

To understand the issue of certainty, it is instructive to look at the federal Low Income Housing Tax Credit (LIHITC) Experience across the country and in New York State shows that it was not until the marketplace believed that the LIHTC would not change, that developers began to use them and the tax credit became an effective tool to produce tens of thousands of housing units. When the LIHTC was first created, it sold for about 40 cents on the dollar and there were relatively few developers interested. Now, it sells in the high 90s and sometimes at even over 100 cents on the dollar, and there aren’t enough LIHTCs to satisfy the appetite of developers. We believe there are significant parallels between how the marketplace reacted to that tax credit and what is happening in the marketplace for the Brownfield Tax Credits. 
When the LIHTC originally was created, there were many factors that produced uncertainty. For one, it had a sunset provision that made it highly uncertain. It was not until it was made permanent by the government that the value and development activity started to rise. But the LIHTC, just like the BTC can be cancelled by government at any time. What is it about the LIHTC that allows investors and developers to overcome that concern?  In the case of the LIHTC, there is a very strong perception – in government, and among the media, developers, investors, and affordable housing advocates - that the program works, that it is achieving what it set out to do. So, while the government could at any time cancel the program, developers and investors do not believe that they will, and the program now has an enormous political constituency. 

There are parallels here with the BTC. It is instructive to ask, what is the public perception as to whether the BTC is achieving its goals and are developers concerned that the government might cancel or drastically change the program? 
There have been several recent newspaper articles and editorials suggesting that the Brownfield Tax Credits are being wasted on projects that don’t need them. Moreover, in June, the Governor proposed a program bill that would cap the BTC and grandfather a relatively small portion of the sites already in the program. Clearly, there is tremendous uncertainty attached to the BTC.
Besides the belief that legislative change is on the horizon, there are other sources of uncertainty that also influence the value of the tax credits and the appetite of developers to utilize them. One is the “history of risk” – i.e., how many projects will fail over time? There is little history with the Brownfield Cleanup Program, making it difficult to evaluate the risk associated with possible cost overruns from cleanups or redevelopment which might result in project failure or regulatory changes or interpretations by the DEC which might negatively impact project success. Another source of uncertainty is the “history of program” – which relates to investors’ perceptions of how well the program is managed, delays getting the funding, etc.  With no track record to date, there is little to build the confidence of developers. The conclusion here is that it is not the richness of the BTC or lack thereof that is keeping developers away from the BCP – it is the uncertainty of the Brownfield Tax Credit that is negatively impacting the marketplace. 

Clearly, the marketplace is not the place to look for solutions since it is barely functioning. Indeed, even to say that the Brownfield Cleanup Program has or will result in the cleanup of the 239 sites that have been accepted into the Program to date is not an accurate picture of the program’s success. It is our understanding that 88 of those 239 sites are “transition” sites – meaning they were in the Voluntary Cleanup Program and on their way to being cleaned up, but transitioned into the BCP once that program was up and running. Presumably, most if not all of these 88 sites would have been cleaned up even without the brownfield tax credits. Consequently, it would probably be more accurate to say that since the BCP was created, it has attracted just 151 eligible sites. 
We suggest that it is a mistake to focus on the narrow question of whether the BTC is an incentive to developers, since clearly the BTC does provide a tremendous incentive but the uncertainty of the credit is negatively impacting the market. Instead, the focus should be on whether or not the BTCs are encouraging cleanups and redevelopments that otherwise wouldn’t have occurred. And, there is a need to evaluate the more subtle, and also more important issue of whether there is a better way to structure the BTC so that it will be more effective – both in terms of encouraging more brownfield redevelopment projects and securing more or better cleanups, and if there is a way to structure the BTC to ensure that these public subsidies are prioritized for economically depressed areas burdened by multiple brownfield sites that need them the most. 

Brownfields are a scourge on our neighborhoods. There are tens of thousands in the state. Mayor Bloomberg estimates there are 7,600 acres of brownfields in New York City; Sustainable Long Island estimates there are 6,800 brownfield sites on Long Island; and it has been said that Buffalo is nearly 40% brownfields. These properties are sometimes toxic hazards and frequently a threat to our health. Brownfields are eyesores that bring down neighborhoods. Left untouched, they are a strong catalyst contributing to the downward spiral of disinvestment and degradation in the communities they burden. Moreover, contamination is frequently not the only obstacle. All too often, brownfields are accompanied by illegal dumping, ongoing noxious activities and an ever outward spread of contamination and abandonment. 

The Brownfield Opportunity Area (BOA) program, also created by the 2003 Law, is specifically designed to overcome the conditions that fuel abandonment and decay. BOA requires an area-wide approach to neighborhood revitalization so that new community anchors are established, creating value and reversing the spiral of disinvestment and decline.  Every year since the Law was passed, the state has appropriated up to $15 million for the BOA program, for a total of nearly $75 million. To date, over 100 communities across the State have applied for this money. 

Here in the Capital region, 13 communities have been awarded grants totaling nearly $700,000 covering well over 200 brownfield sites across 4,700 acres. BOA grant funds have been awarded to Stillwater, Victory, Glen Falls, Johnstown, Schenectady, Fort Edward, Amsterdam, north-central Troy, Cohoes, Albany, Glenville, South Troy, and Hudson Falls (see attachment). Each community has designed a program to achieve its specific objectives and these funds are slated for a range of activities, including baseline feasibility studies, market analysis, and to develop plans that address proposed future uses for brownfields and the needed infrastructure investments, such as upgrades in sewer capacity, street lighting, roadways and sidewalks.

Yet, despite the incredible promise offered by BOA, the program has been stymied by statutory problems which need immediate fixing:

Issue #1: Dual agency administration results in redundancy and delay in the disbursement of funds:

· Despite the fact that nearly $75 million has been appropriated for this program, only $530,000 – less than 1% - has been received by communities. Indeed, nearly all of the BOA funds appropriated are still sitting in the State Treasury when it should be out in communities – supporting desperately needed neighborhood revitalization efforts.

· In the Capital region, of the nearly $700,000 awarded to 13 communities, only $69,000 has been received. 

The problem of getting grant funds out to communities is directly attributable to the dual-agency administration of the BOA program. It is inefficient and costly in terms of delay and duplication, with the Department of State (DOS) reviewing BOA applications and working directly with community applicants, while the Department of Environmental Conservation (DEC) has oversight and ultimate control over the program. The Law needs to be amended to clarify that one State agency, the Department of State, is responsible for administering this planning program. 

Issue #2: Infighting over the Legislative MOU is holding up $7.8 million in awards to over 50 communities: 

· In the Capital Region, besides the 13 communities that have been awarded grants, there are another 14 applications that are pending – some for over two years. Six applications are pending since 2005, including Amsterdam, Queensbury, Cohoes/Delaware Ave, Arbor Hill, Albany/South End, and Albany Riverfront. Eight applications have been pending since 2006, including Cohoes/I-787 Corridor, Hudson Riverfront, North Greenbush, Rensselaer/urban core, Rensselaer/Port, Rotterdam, and South Troy.  

· These 14 communities are waiting to find out if they are eligible to receive a total of $740,000. Their 14 applications cover approximately 350 brownfield sites across 4,600 acres. (see attachment)

· These 14 Capital District applicants are among the 52 communities statewide that have been waiting – some for more than two years - to learn if they will be awarded BOA grants totaling $7.8 million.

BOA funding award decisions are being held up by the inability of the Governor, Senate Majority Leader Joseph Bruno and Assembly Speaker Sheldon Silver to jointly execute the legislative Memorandum of Agreement (MOU) required under the Law in order to award BOA planning grants. Our leaders in Albany need to immediately execute the Legislative MOU and release the State funds to these communities, or Governor Spitzer should use the new BOA funds that are not subject to a legislative MOU to advance these projects. 

Issue #3: There are no incentives for private owners of brownfields sites to cooperate with BOA planning: 

· Many BOA grant recipients report that they have been unsuccessful in securing the cooperation of brownfield site owners in their planning efforts. Indeed, there is little to encourage the cooperation of brownfield property owners whose absence severely hampers meaningful planning and also allows for outsized or otherwise incompatible development. There is simply no incentive for a brownfield site owner or developer to participate in the BOA planning process, cooperate with the community, or develop a site consistent with a BOA plan. 
The Brownfield Tax Credit and the Brownfield Opportunity Program should be symbiotic with the BOA program offering special help to communities to address entire areas impacted by the economic and health burdens from multiple brownfields, and the tax credits needed to make the individual deals work. Unfortunately, despite being created in the same Law, the programs have insufficient interconnection. Instead, the tax credit program almost guarantees that communities who attempt to do revitalization planning can expect to get little or no help from developers enjoying the liberal benefits of the tax incentives. To remedy this problem, Brownfield Tax Credits should be re-assigned to encourage developers to work with community-based organization (CBOs) and municipalities through the BOA program. The law should be amended to provide a BTC bonus to projects built consistent with a BOA plan and to deny credits to inconsistent projects.
IN CONCLUSION: It took nearly a decade of debate before New York State finally passed a Brownfield Law.  Nearly four years later it is all too clear that, thus far, the grander hopes for the Brownfield Law have proven to be largely illusory, and the beneficial result of the Law’s incentive programs have not unfolded as imagined. The tragedy is that the intent of the Law and the basic structure of the programs are sound – due in large part to the leadership of the current chair of the Senate Environmental Conservation Committee and the past chair of the Assembly Environmental Conservation Committee - but there are relatively small statutory obstacles that have not allowed these programs to function as intended. 
For the marketplace to utilize the Brownfield Tax Credits as a true incentive there must be certainty. A piecemeal approach, such as the Governor’s Program Bill, which seeks only to “stop the hemorrhaging,” is not going to achieve this goal. It does not address the issue of cost-effectiveness, which is so important for the program’s long term viability because it is directly linked to developer and investor confidence in the program. It also does not provide a thoughtful way of ensuring that projects that most need the assistance – in weak market areas and public purpose projects – will get it, which is so important for developing the political constituency for the program long term. And, most important, it does nothing to fix the BOA program and encourage owners and developers to stop undercutting it and to start working with local governments and the community to develop a vision and strategy to reverse the cycle of decay and disinvestment. 
The State needs to adjust the BTC program so that all three leaders support and commit to it over the long term. And, it makes sense to ensure that projects that receive development subsidies through the BTC receive a qualitative and quantitative evaluation to ensure that the financial assistance will achieve the State’s and the locality’s economic and community development goals. It is impossible to do this under the current law because the tax credits are provided as-of-right for every project that gets accepted into the BCP. Clear objectives need to be established by the statute, including:


-  Allowing brownfields to be more competitive with greenfields,


-  Advancing sites that would not otherwise attract development,


-  Offering special assistance to specific public purpose uses, and 

-  Supporting community planning efforts.  
Although absent from the Governor’s Program Bill in June, we note that DEC Commissioner Grannis’ testimony from August indicates that the Administration is “…considering rewarding development that supports the BOA program by linking brownfield tax incentives to development that advances municipal planning and public participation.”  We hope that this statement reflects a more thoughtful position by the Governor on the brownfield issue and we hope to soon see it reflected in a revised program. 

To be clear, NPCR is not suggesting a reopening of the brownfields debate or an overhaul of the 2003 Law. Rather, NPCR is urging discrete but critical changes in the programs that will allow them to work as intended: to provide a safe urban environment, curb sprawl and unsustainable development, promote environmental justice, help build economic viability in upstate cities, stem the displacement of low-income residents in “hot market” cities and wealthier suburbs, and create housing and other amenities to meet a growing downstate population.  We look forward to continuing to work with you to achieve those goals.

Thank you.

Attachment to NPCR Testimony 

September 25, 2007

Grants Awarded or Pending through the Brownfield Opportunity Area Program in the Capital Region
	2004
	Capital Area Grantee
	Amt Awarded
	Acres/Brownfield Sites

	
	Town & Village of Stillwater
	$ 50,714
	500 acre study area with up to 13 brownfield sites

	
	Town of Victory 
	$ 19,570
	50 acre study area with several brownfield sites

	
	City of Glen Falls
	$ 43,200
	500 acre study area with up to 45 brownfield sites

	
	City of Johnstown
	$ 35,940
	500 acre study area with over 24 brownfield sites

	
	City of Schenectady
	$ 53,720
	500 acre study area with 8 brownfield sites

	
	Town of Fort Edward
	$100,000
	500 acre study area with 12 brownfield sites

	
	City of Amsterdam
	$ 85,000
	50 acre study area with 15 brownfield sites

	
	North Central Troy
	$ 50,000
	500 acre study area with 17 brownfield sites

	
	City of Cohoes
	$ 22,260
	413 acre study area 

	
	City of Albany
	$ 46,370
	500 acre study area

	
	Town of Glenville – Industrial Pk
	$ 59,190
	50 – 100 acre study area, multiple brownfields

	
	City of Troy – South Troy
	$ 86,750
	208 acre study area with 54 brownfield sites

	
	Village of Hudson Falls
	$ 38,800
	500 acres with 7 or more brownfield sites

	
	
	
	

	2005
	Capital Area Applicant
	Amt Pending
	Acres/Brownfield Sites


	
	City of Amsterdam
	$ 58,500
	50 acre area with 5 brownfield sites

	
	Town of Queensbury
	$ 42,500
	400 acre area with approx. 20 brownfield sites

	
	Cohoes/Delaware Ave
	$ 39,604
	505 acres with 15 brownfield sites

	
	Arbor Hill, Albany
	$ 67,809
	319 acres with 75 brownfield sites

	
	Albany, South End
	$ 67,809
	273 acres with 75 brownfield sites

	
	Albany, Riverfront
	$ 80,363
	575 acres with 100 brownfield sites

	
	
	
	

	2006
	Village of Catskill, Catskill Creek
	$ 36,000
	108 acre study area with 7 brownfield sites

	
	Cohoes/I-787 Corridor
	$ 75,031
	413 acre area with several brownfield sites

	
	Hudson/Riverfront
	$ 37,800
	320 acre area with at least 15 brownfield sites

	
	North Greenbush/Wynanstskill Main St
	$ 36,000
	51 acre area with 3 brownfield sites

	
	Rensselaer/Urban core
	$ 48,654
	430 acre study area 

	
	Rensselaer/Port
	$ 40,406
	340 acre study area with several brownfields

	
	Rotterdam/Rotterdam Junction
	$150,000
	570 acre area with 7 or more brownfield sites

	
	South Troy
	$ 49,500
	208 acre area with 11 priority brownfield sites
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