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New Partners for Community Revitalization, Inc. (NPCR) is a not-for-profit organization whose mission is to advance the revitalization of New York’s communities, with a particular focus on brownfield sites in and proximate to low and moderate income neighborhoods and communities of color. Today, our comments are in the context of our work on Long Island, where together with Nassau County and Sustainable Long Island, we created the NY Metro Brownfields Redevelopment Fund Program, the first public-private, public purpose regional brownfields financing mechanism in the country that uses public grant dollars to leverage private remediation loans in New York City and Nassau County.

In examining the issues that have arisen in connection with the implementation of the State’s brownfield programs, there are two factors extraordinary to Long Island that need to be considered: 

1. Drinking Water – Long Island is one of the few places in the State where the groundwater is used for drinking water, so even a small amount of contamination can quickly become an egregious health problem. Consequently, having a robust brownfields program that encourages voluntary, highly protective cleanups is even more important on Long Island than it is elsewhere in the State.
2. Brownfields are Inextricably Linked to Long Island’s Affordable Housing Crisis – Nassau is largely built and even as the housing needs of the region continue to grow inexorably, the portfolio of developable land is dwindling. Much of the vacant and underutilized land that might be made available for housing is considered to be contaminated from past industrial uses or illegal dumping. There are thousands of these brownfield sites and they exist in every community. Thus, how the State’s brownfields programs are crafted – including the regulatory requirements and financial incentives - either help address or exacerbate the Island’s affordable housing crisis. 

It has been nearly four years since the State Brownfield Law was passed. It is a good time to ask whether this Law, has helped get the Island’s brownfields cleaned up. And, even if the Law hasn’t resolved all the problems, does the Law provide a framework that will eventually get us there? 

The answer to the first question – Has the law been helpful in cleaning up Long Island’s brownfields?  – is unfortunately, no. 
· According to reports from Governor Spitzer’s office, over $1 billion in refundable brownfield tax credits will soon be given out to developers who cleaned up the first 50 brownfield sites around the State. And now Governor Spitzer, concerned about the “hemorrhaging” of the State Treasury from these tax credits, is trying to cap that program. So, what does Long Island have to show for the first four years of the program? Because no Long Island sites are part of the first 50 to get cleaned up, not one nickel is slated for Long Island! 
Even if the Law hasn’t yet produced the results that Long Island needs, it is fair to ask: Does the Law provide a framework that will eventually get Long Island’s brownfield sites cleaned up and back into productive use in a way that achieves regional growth goals?   Again, the unfortunate answer is no.
According to the materials NPCR received from the NYS Department of Environmental Conservation (DEC) in response to our FOIL request last April, in the nearly four years since the program was created, there are only nine Long Island sites that have been accepted into the Brownfield Cleanup Program; and of the 39 sites that the State DEC rejected from participating in the Brownfield Cleanup Program, six were from Long Island.  
It took nearly a decade of debate before New York State finally passed a Brownfield Law that was designed to clean up its tens of thousands of brownfield sites. The 2003 Law created two important programs, the Brownfield Cleanup Program (BCP) and the Brownfield Opportunity Area program (BOA). Nearly four years after initial implementation it is all too clear that, thus far, the grander hopes for the Brownfield Law have proven to be largely illusory, and the beneficial result of the Law’s incentive programs has not unfolded as imagined because these programs have flaws that seriously undermine their effectiveness. The tragedy is that the intent of the Law and the basic structure of the programs are sound – in large part due to leadership of the current chair of the Senate Environmental Conservation Committee and the past chair of the Assembly Environmental Conservation Committee - but there are relatively small statutory obstacles that have not allowed these programs to function as intended. To be clear, NPCR is not suggesting a reopening of the brownfields debate or an overhaul of the 2003 Law. Rather, NPCR is urging discrete but critical changes in the program that will allow it to work as intended -- to provide for a safe urban environment, curb sprawl and unsustainable development, promote environmental justice, help build economic viability in upstate cities, stem the displacement of low-income residents in “hot market” cities and wealthier suburbs, and create housing and other amenities to meet a growing downstate population.
The Brownfield Opportunity Area (BOA) Program as a Tool to Address 
Long Island’s Affordable Housing Crisis

Long Islanders want housing that is affordable for their children, parents, teachers, nurses and bus drivers, but will resist new housing if they feel it is being foisted upon them by government or outside developers. Rather, residents, property owners and municipalities need to jointly be a part of and take ownership in planning and decision-making for their neighborhoods. The BOA Program is a ready-made tool to accomplish this goal. The BOA program seeks to address entire neighborhoods and clusters of brownfields within those neighborhoods, including the conditions fueling abandonment. It encourages residents and community groups to work with municipalities, providing planning grants and seed money to help create the vision that subsequent cleanups and redevelopment projects will help fulfill. The BOA program is about creating value. It is about reversing the cycle of disinvestment and decay – not by cleaning up one parcel at a time, but by creating a vision for an entire area, including housing, shops, small manufacturing, and critical infrastructure rehabilitation and expansion necessary to enable development, such as sewage and stormwater systems, and public amenities, such as trees, and parks. These are the things that together make functional communities and livable neighborhoods -- that allow current residents to remain and attract new residents. It is possible, through BOAs, to maximize the region’s resources and also to address resistance to new development. 

Unfortunately, the BOA Program has been stymied by unnecessary bureaucratic process and lack of accountability. 
As part of the 2003 Law, up to $15 million has been appropriated each year since 2003 for the Brownfield Opportunity Area (BOA) program – funds for communities to develop area-wide plans to reclaim brownfields so that new community anchors are established, creating value and investment opportunities in the State’s poorest neighborhoods. Unfortunately, thousands of brownfield sites that should be advancing through this program instead are in limbo because:

· Although $75 million has been appropriated by the State since 2003 (up to $15 million for each of the past five years), only $7.6 million has been allocated to communities state-wide, and less than $1 million has been awarded to Long Island, including Wyandanch/Babylon ($258,170), Huntington Station ($100,000), Long Beach/Reynolds Channel ($65,000), New Cassel/North Hempstead ($180,000), and Hicksville/Oyster Bay ($20,800).  
· Of the total $623,970 in BOA grant funds awarded to Long Island, no funds have been released by the State. 

· There are another 52 communities around the State, including two on Long Island -- Franklin Street/Village of Hempstead ($67,500) and Orchard Neighborhood/Glen Cove ($150,000) -- that have been awaiting word, some for over two years, as to whether they will receive much needed funding to do baseline feasibility studies, market analysis, and develop plans that address proposed future uses for brownfields and the needed infrastructure investments, such as upgrades in sewer capacity, street lighting, roadways and sidewalks that are critical to successful revitalization. BOA funding awards are being held up by the inability of the Governor, Senate Majority Leader Joseph Bruno and Assembly Speaker Sheldon Silver to jointly execute a legislative Memorandum of Agreement that is required under the Law in order to award BOA planning grants.   
The second problem stems from the dual-agency administration of the BOA program that is inefficient and costly in terms of delay and duplication, with the Department of State (DOS) reviewing BOA applications and working directly with community applicants, and the Department of Environmental Conservation (DEC) having oversight and ultimate control over the program. To build accountability and encourage innovation and creativity, the Law needs to be amended to clarify that one State agency is responsible for administering this planning program. 
· Citing delay, lack of accountability and frustration, not one community on Long Island was willing to submit a BOA application in the third round of the BOA program in 2006 and compete for up to $15 million in State BOA grants. 

The other major statutory flaw undermining the BOA program relates to financial incentives. There is simply no incentive for a brownfield site owner or developer to participate in the BOA community planning process, cooperate with the community, or develop a site consistent with a BOA plan. Many BOA grant recipients have reported that they have been unsuccessful in securing the cooperation of brownfield site owners in their planning efforts.  Indeed, there is little to encourage the cooperation of brownfield property owners, the absence of which severely hampers meaningful planning and also allows for outsized or otherwise incompatible development. To remedy this problem, financial incentives need to be made available to landowners and developers who work with communities and municipalities in pursuing a shared vision. 
The answer to Long Island’s housing problem is a strategy that has as its centerpiece a strong community planning and redevelopment component with thoughtful solutions to fiscal needs and other complexities associated with brownfields.  With nearly four years experience under the Brownfield Law, it is clear that changes are needed if the BOA program is to meet its substantial but currently impeded promise.  We call on the Assembly, the Senate and the Governor to immediately:
· Execute the Legislative MOU and release the State funds to the 52 communities that have been held up (some for over 2 years) and allow them to start the BOA planning process.

· Amend the statute so that the BOA Program is administered by a single agency. 
· Provide financial incentives for property owners/developers to participate in the BOA planning and implementation process and establish a mechanism for providing preference and priority for strategic brownfield sites within a BOA.
The Brownfield Cleanup Program 
The Brownfield Cleanup Program (BCP) was specifically designed to provide State oversight, liability sign-offs, and financial incentives in the form of lucrative brownfield tax credits (BTCs), to help pay for and encourage remediation and redevelopment of brownfield sites. Unfortunately, the program has not been working as intended. The principal problem is the way brownfield tax credits are awarded. Essentially, any site that enters the Brownfield Cleanup Program, regardless of public benefit, relative cost of cleanup compared to development, consistency with economic development objectives, or compatibility with a regional or municipal plan generates brownfield tax credits as-of-right.  Meanwhile, because the incentives are not targeted, the least marketable brownfield sites – due to their location or level of contamination – continue to be ignored, effectively eliminating from the Brownfield Law its intended use as a tool for urban revitalization. This programmatic flaw has also had another insidious consequence. Because the tax credits are so very generous and are available as-of-right to any participating site, the State has sought to limit tax credit outlays by limiting eligibility into the BCP, leaving many sites that belong in a cleanup program – because they contain levels of contamination above existing health-based cleanup standards – in limbo, without a government program to oversee remediation, award liability protection to owners and builders who eliminate health threats, or offer needed financial assistance.  
To the extent that contaminated sites are excluded from the Brownfield Cleanup Program, new regulatory and environmental problems are created. Excluded sites may not get the attention they require in the form of thorough testing or remediation, and, to the extent these sites will suffer for a lack of a government sign-off and liability protection, there is already a call to create yet another regulatory program, like the Voluntary Cleanup Program that the BCP was meant to replace. Absent the tax incentives, which are the sole basis for the constriction on eligibility, there is no sound reason why any site that is contaminated or reasonably believed to be contaminated should not qualify for the BCP, which will guide the applicant through the requisite site investigation and environmental remediation that will be protective of public health and provide the applicant with useful liability protection. By restructuring the brownfield tax credits to more carefully target and apportion subsidies to development projects, there will be no need to limit entry into the Brownfield Cleanup Program.
The current Brownfield Law subsidizes both the cleanup (through the site preparation component of the brownfield tax credit) and the development (through the tangible component of the brownfield tax credit). Subsidizing cleanups is a readily acceptable and laudable public policy pursuit, because it will always result in a cleaner environment. And, providing cash incentives (in the form of refundable tax credits) with the sole requirement that the cleanup adhere to the State’s Brownfield Cleanup Program is a straightforward and direct way of achieving this public policy objective. However, subsidizing development projects is a more complicated matter. Before committing State subsidies for development projects, there should be, at a minimum, a qualitative and quantitative evaluation to determine whether the financial assistance will achieve the State’s and the locality’s economic and community development goals. It is impossible to do this under the current law because the tangible component of the tax credits (which are generated as a result of the development and not the cleanup) are provided as-of-right for every project that gets accepted into the BCP, where eligibility for the BCP is based solely on the presence and type of contamination. Instead of the current as-of-right awarding of these development tax credits, once a site is accepted into the Brownfield Cleanup Program, financial incentives should be awarded only to encourage the cleanup and reuse of brownfields in ways that will:


-  allow brownfields to be more competitive with greenfields,


-  advance sites that would not otherwise attract development,


-  offer special assistance to specific public purpose uses, and 


-  support community planning efforts.  
The 2003 Brownfield Law needs to be repaired, and repaired quickly, to get the State going on cleaning up its tens of thousands of brownfield sites. Fine tuning of the tax credits and clarifying the eligibility will both increase participation in cleanups and also ensure that State assistance advances both the State’s and local economic development objectives. First and foremost, eligibility for entry into the Brownfield Cleanup Program must be opened up to all contaminated sites and not be constrained by concerns over the cost of tax credits to projects that don’t need or warrant assistance. Such constraints will simply not be needed if development subsidies are more carefully awarded.  We call on the Assembly, the Senate and the Governor to immediately:
· Amend the statute to de-link financial incentives from eligibility for the BCP.
· Reform the Brownfield Tax Credits (BTCs) so that subsidies go to projects that need them.  
· Re-assign brownfield tax credits to encourage developers to work with community based organization (CBOs) and municipalities through the BOA program. The law should be amended to provide a bonus to projects built consistent with a BOA plan and deny credits to inconsistent projects.
· Assure that any contaminated site is eligible to enter the BCP, thus enabling regulatory oversight but without the financial windfalls associated with the lucrative BTCs.
Conclusion - Many of the people engaged in NPCR’s work, including staff, the board of directors and program partners were instrumental in helping to get New York State’s brownfield law passed in 2003, which was designed to encourage the cleanup and re-use of thousands of brownfield sites, including those in low and moderate income neighborhoods. Our view is that these properties present opportunities to meet real and pressing community needs -- affordable housing, good jobs, educational & community facilities, waterfront access and open space.  Unfortunately, for those of us working to revitalize low and moderate income neighborhoods, the programs created by that law have yet to become the effective tool for cleanup and revitalization that we had hoped. Yet, with relatively minor corrections, the Law can be used to promote the cleanup of thousands of potentially dangerous parcels of land, revitalize communities, inspire thoughtful and sustainable development, and attract critical private dollars needed for the economic rebirth of our upstate urban centers. The longer the Law is left as currently written, the longer the purposes of the programs will be undermined, leaving the taxpayer footing the bill for an expensive but less than fully effective program.

We urge both the Senate and Assembly to hold hearings in NYC and elsewhere around the State to hear from the low and moderate income New Yorkers being impacted by brownfield conditions and their suggestions to work with you to fix the statute. Thank you. 
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