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Good afternoon. Chairman Johnson, Chairman Farrell, members of the Senate Finance and Assembly Ways and Means Committees, thank you for the opportunity to testify here today. We represent the nonprofit organization, New Partners for Community Revitalization, Inc. Our mission is to bring together diverse stakeholders to advance the revitalization of New York’s communities, with a particular focus on brownfield sites in and proximate to low and moderate income neighborhoods and communities of color. We are currently implementing a strategic plan to build the capacity necessary to advance 50 brownfield redevelopment projects in the next three years. Our comments will be restricted to issues related to reforming New York State’s brownfield program. These reforms are necessary if groups like ours are going to succeed in carrying out the promise of New York’s historic 2003 brownfield law.
On January 22, 2008, Governor Spitzer as part of his budget proposed two Article VII bills that would amend the Brownfield Tax Credit (BTC). One is a Fiscal Proposal that caps the BTC development credits at $10 million. The other is a Programmatic Proposal that targets the credits based on need, and provides a BTC bonus for projects built consistent with a Brownfield Opportunity Area (BOA) plan. This is NPCR’s analysis of that portion of the Governor’s proposal which would impact the cleanup and redevelopment of brownfield sites for community-supported end uses in low and moderate income neighborhoods and communities of color. 

The Governor’s Article VII Programmatic Proposal is a tremendous step in the right direction. NYSDEC Commissioner Pete Grannis and his staff, along with the Governor’s staff, should be congratulated for developing and coordinating with other State agencies such a thoughtful and balanced proposal. The Programmatic Proposal supports the efforts of communities and local governments to plan for the needs of their residents and businesses, encourages smart growth, incentivizes highly protective cleanups, and is fiscally responsible.
On the other hand, the Governor’s Article VII Fiscal Proposal, which would impose a $10 million cap on the tangible BTC, fails to address the structural flaws in the Brownfield Law that prevent the BTCs from being utilized as an effective economic development tool. It should be rejected. The Fiscal Proposal fails to address the disqualification of sites from the Brownfield Cleanup Program and as-of-right access to Brownfield Tax Credits. It would also continue to provide BTCs, albeit capped at $10 million, to projects that do not need them. 

Need Determination

The cornerstone of the Governor’s Programmatic Proposal is a threshold need determination for BTCs. This is absolutely the right approach as it is based on the simple principle that government subsidies should go only to projects where they are needed. Moreover, it is this need determination which frees up the DEC to accept all sites into the BCP by separating financial assistance decisions from the eligibility determination for DEC oversight and liability sign-off. Nevertheless, while the approach in the Programmatic Proposal is sound, the provision that creates the need determination is very broad. It should be amended to: 

1. Create Certainty: Developers need to be able to determine upfront whether or not they are eligible to receive BTCs. This can be accomplished by requiring the DEC to publicly promulgate regulations that utilize quantifiable, transparent criteria for making the needs determination. 
2. Ensure that BTCs do not undercut Affordable Housing: The Governor’s proposal includes both cleanup and development factors in making the need determination and it is unclear how these factors will be evaluated vis a vis each other. In promulgating the regulations for the need determination, the DEC should consult with the NYS Division of Housing and Community Renewal and the Housing Finance Agency, to develop quantifiable criteria to ensure that affordable housing projects can utilize the BTCs. Most affordable housing projects require some sort of government mandated profit cap or gap analysis to ensure that housing subsidies are not being abused by developers. The State has the opportunity to encourage the development of affordable housing by establishing need criteria that gives greater weight to projects that include affordable housing vs. luxury housing, and lets developers understand upfront how housing subsidies can be used together with BTCs. 
3. Ensure that BTCs do not undercut reuse plans for brownfield sites in Brownfield Opportunity Areas: The BOA program is a tool for the economic revitalization of communities, particularly in urban centers, that have entire areas impacted by multiple brownfield sites. To date, over 100 communities across the State have applied for BOA funding and many more are expected to participate once the administrative hurdles in the program are resolved. The brownfield tax credits and the Brownfield Opportunity Area program should be symbiotic, with the BOA program offering special help to communities to plan for the turn-around of these economically devastated areas; and the tax credits should offer the financial incentives to make the individual deals work. To ensure that Brownfield Tax Credits serve to further the implementation of, and are not used to undercut, the BOA planning efforts, the need determination should also include a requirement that the project is not inconsistent with a BOA plan. 
BTC Bonuses 

Beyond the 15% tangible BTCs for projects that pass the need determination test, the Governor’s Programmatic Proposal contains a number of additional bonus incentives intended to direct redevelopment projects into urban centers and low income areas. Specifically, the Governor’s proposal would provide a 10% bonus for projects built in an Environmental Zone (areas of high unemployment and low income), and an additional 5% bonus for projects built in a qualified census tract (high poverty or high unemployment areas). Separately, there is a 2.5% bonus for projects that utilize existing infrastructure (water, sewer or energy systems) and another 2.5% bonus for projects near public transit. While these development bonuses are well intended, there is the potential to have the unintended consequence of encouraging development that ignores local plans and needs and displaces residents in low income areas in urban centers. If the State is going to direct development into these areas without any evaluation of the merits of the project that is receiving the development subsidies, then it is imperative that these incentives, at a minimum, be required to be not inconsistent with the local BOA planning effort. 

BTC Bonus for Brownfield Opportunity Areas (BOAs): The Governor’s Programmatic Proposal provides a 10% tangible BTC bonus for projects built consistent with BOAs and this is an extremely important provision. BTC’s should be targeted to the areas of the State that are economically and environmentally burdened by multiple brownfield sites. Critical to the success of the BOA program will be strong financial incentives to encourage property owners to participate in the BOA planning process. However, the Governor’s Programmatic Proposal would allow the 10% BTC bonus for projects that ignore BOAs by a mere showing of consistency with a waterfront plan or comprehensive plan. This would allow private property owners to ignore local BOA planning if there already exists a comprehensive plan or waterfront plan. Waterfront or comprehensive plans are generic land use plans in that they permit numerous uses on properties as long as they are consistent with broad land use designations. Whereas BOAs establish specific end uses for strategic brownfield properties based on an assessment of community needs, economic/market analysis, the extent of contamination, and infrastructure conditions. The equal treatment of BOAs and comprehensive plans will make the BOAs irrelevant in any city with fairly recent zoning, which undercuts the very thoughtful and focused BOA planning specifically around brownfield clusters. This can be resolved by offering the 10% BOA bonus only to projects built consistent with a BOA plan. 
Dual-Agency Administration of the BOA Program 

Under the 2003 Brownfield Law, funds appropriated for the BOA program are administered by NYS Department of Environmental Conservation (DEC), but it is the Department of State (DOS) that reviews BOA applications and works directly with BOA grantees. This dual-agency administration of the BOA program is inefficient and costly in terms of delay and duplication and the bureaucratic quagmire has stymied economic revitalization efforts in communities across the State. The Law needs to be amended to clarify that one State agency is responsible for administering the BOA program. The Department of State, which currently administers the State’s other planning programs, should be the sole agency responsible for the BOA program. The Governor’s Budget Proposal is silent on this issue, and we will be looking to the Legislature to help solve this problem in negotiating the Governor's Programmatic Proposal or in separate legislation.
Thank you for your time and consideration of our concerns. We are always available to provide you and your staff with additional information. Our website is www.npcr.net. 
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