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Thank you for the opportunity to comment on the revised Part 375 draft regulations.  We are pleased that the Department has seen fit to seek a second round of public comments on the revisions to the regulations.  However, the time period for submission of comments should be extended, as many people are away for summer vacation.  This presents a particular problem for groups like NPCR, which seek to develop balanced positions on the issues that affect a wide range of stakeholders.   We believe it is also inappropriate to hold a separate set of hearings and a separate comment period for the Remediation Stipulation Program, as these regulations would, apparently, apply to that program, as well. 

In submitting these comments, NPCR is deeply concerned that the proposed regulations, however necessary for the implementation of the Brownfield Cleanup Program (BCP), are further advancing – and, in critical ways, further eroding – a program that is fundamentally flawed and in need of statutory correction.  

The statutory definition of brownfields, which upon passage of the law appeared appropriately broad and inclusive, has been severely constricted in its application, leaving out sites that by any objective evaluation belong in a brownfield cleanup program.  Ironically, their arbitrary, or at least poorly rationalized, exclusion is defensible, and in some cases laudable, in that the constricted definition has been used effectively, perhaps strategically, to assure that the generous financial incentives – taxpayer dollars in the form of lucrative tax credits – offered to brownfield developers without any basis in need are kept somewhat in check.  
We agree with DEC’s apparent recognition that financial incentives should not be equally available and generous to all brownfield projects, but are dismayed and baffled as to why the Department believes that they have the discretion to create a brand new program (the Remediation Stipulation Program), with absolutely no statutory authorization, yet, for some reason, do not believe that they have the discretion to fix the statutorily based Brownfield Tax Credits. 

Dozens and dozens of stakeholders worked for many years to secure a statutorily based voluntary cleanup program for New York State.  It makes no sense to revert back to the old Voluntary Cleanup Program for which the Department was roundly criticized on all sides.  Instead of making arbitrary and off-line fixes to address one or two constituencies, the Department needs to engage the public, its customers, and the communities in which these sites are located, in a public dialogue about what is wrong with the current statute so that it will help to inform the Legislature.  The Legislature and the Governor need to make a mid-course correction by re-crafting the tax credit incentives program to allow for expansive eligibility while 1) carefully targeting sites that would not otherwise get cleaned up and redeveloped, and 2) encouraging cooperation with communities and consistency with larger planning efforts. 

If the Department continues to take the position that they do not have the authority to fix the Brownfield Tax Credits directly, but instead address the potential misuse of the program by shrinking the BCP to the point that it is unavailable for many brownfield sites, then there is little hope that the BCP will work the way most of its proponents envisaged at its inception.  The longer the delay in the enactment of corrective action, the more damage will be done because of the counterproductive impacts of current programmatic flaws.  While we await statutory amendment, the BCP regulations should be amended to address the following key concerns:

· eligibility for the BCP is unnecessarily restrictive, leaving sites that might otherwise get attention to lie unused, unproductive and potentially dangerous, even as community revitalization needs remain unmet;

· the government is funding projects that are outsized or otherwise inappropriate (in terms of larger planning efforts), that are independently viable without program assistance; and that do not advance the economic, community benefits, and environmental purposes of the statute; and

· the BCP is not filling the regulatory gap it was intended to fill, thereby causing DEC to invent yet another voluntary cleanup program without the benefit of enabling authority or legislative direction.
It is in this context that we submit comments on the revised Part 375 regulations, with the caveat that we see these regulations as part of a temporary regulatory fix to a program in need of urgent statutory revision.  NPCR stands ready to work with Governor, the Department and the Legislature in revising the statute so that it can fulfill its laudable goals and the promise it was meant to offer for the environmental health and revitalization of New York’s communities.

RECOMMENDATIONS

In response to comments, the NYS Department of Environmental Conservation (DEC) made significant revisions to the draft Part 375 regulations, originally issued in November 2005.  Revised draft Parts 375-1, and 375-3 through 375-6 provide some much needed clarifications and address some of the issues raised in written comments submitted by New Partners for Community Revitalization, Inc. (NPCR), in March 2006.  For example, the new language on remediation of on- and off-site groundwater contaminants goes some lengths toward addressing NPCR’s concern about urban centers with ubiquitous groundwater contamination and in addressing NCPR’s concern that volunteers not be forced to clean-up off-site contamination.  

On the other hand, there are a number of issues that DEC chose not to address or addressed inadequately.  Most importantly, NYSDEC changed little of the language related to eligibility for the Brownfield Cleanup Program (BCP).  In the formal Response to Comments, DEC indicated that issues such as affordable housing and profit caps were not within their purview and took exception to the suggestion that the eligibility criteria were so stringent because of the lucrative tax credits.  DEC did little to address the issue of urban fill other than to edit the definition.  DEC declined to resolve the discrepancies between the BCP and the BUD program and deferred that issue to a later time when the Part 360 regulations are reviewed.  DEC also opted not to clarify in the rule-making for the Environmental Restoration Program (ERP) how the role of community based organizations (CBOs) can be enhanced to make that program more robust.  

Eligibility Criteria 

NPCR previously provided extensive comments on the eligibility criteria for the BCP including ways that public purpose sites with moderate contamination or contaminated by historic fill could be eligible.  NPCR has made numerous recommendations to DEC on ways that these sites can participate in the BCP while instituting provisions that will avoid developer windfalls from the as-of-right brownfield tax credits. In the Response to Comments, DEC stated that they are sympathetic to the needs of affordable housing programs and the need to consider socio-economic factors, but indicated that most of the suggested amendments to the eligibility provisions were outside of their purview and that they would continue to exercise professional judgment and discretion in making decisions on a case by case basis.  DEC also took exception to the suggested link between stricter liability criteria and the award of tax credits.  

NPCR continues to believe that the Department has a responsibility to address the eligibility issue to ensure that the BCP fulfills its promise as a tool for neighborhood revitalization that promotes community-supported, productive re-use of brownfield sites. With the Brownfield Cleanup Program, Environmental Restoration Program and Brownfield Opportunity Area Program, the Department is now administering one of the State’s largest community development programs.  We believe the Department has a responsibility to recognize that their policy and technical decisions have impacts that are far wider than their traditional regulatory role.  To date, the Department has not seemed to recognize that these eligibility decisions have social, economic and cultural impacts that go well beyond the technical details of the cleanup. These new decision-making activities need to be carried out thoughtfully and carefully. 

The legal or policy basis for excluding fill sites from the BCP is incomprehensible.  A brownfield site was originally defined as having two elements i) confirmed contamination, or a basis to believe contamination is present; and ii) a reasonable basis to believe that the contamination is complicating development.  DEC has since added new language to the eligibility section to restrict the number of sites that can enter the BCP.  DEC has advanced the argument that historic fill sites should not be allowed in the program because the fill does not represent an on-site source and DEC added language in 375-3.3(a)(2) to reiterate that the Department shall “consider only  contamination from on-site sources .”  If this criterion is used to disqualify sites contaminated by “historic fill material”, then we question its statutory basis, and even more we question its policy perversion. On the other hand, whether or not 375-3.3(a)(2) could be construed to exclude sites contaminated with “historic fill material” would depend on the concept of “on-site sources”.  The terms “source” or “source area” appear at 375-1.3(au) and are defined to mean “a portion of a site or area of concern at a site where the investigation has identified a discrete area of soil, sediment, surface water or groundwater containing contaminants in sufficient concentrations to migrate in that medium, or to release significant levels of contaminants to another environmental media, which could result in a threat to public health or the environment.”  Based on this sentence, contamination on or in urban fill sites that exceeds soil standards should certainly qualify as “contamination from on-site sources” for purposes of 375-3.3(a)(2).  The second sentence of the definition of “source area” or “source” at 375-1.2(au) that refers to concentrated substances, non-aqueous phase liquids or grossly contaminated media should not apply since that expands the definition of “source area”, not “source”.  
Disqualifying moderately contaminated public purpose projects from the Brownfield Cleanup Program actually undercuts the ability to address community needs.  And, the brownfield tax credit (BTC), as it is currently being administered, is ironically, incentivizing displacement.   In strong market areas, because the tangible component of the BTCs earned are a function of the total development cost and are not based on need, it is fueling high development cost projects, i.e., luxury housing, in low and moderate communities that are in desperate need of affordable units.   Both of these practices are a real threat and cannot continue to be ignored.  With the passage of the 2003 brownfields law, the Legislature bestowed upon the NYS DEC tremendous power. We believe that with that power, the Department has a responsibility to promulgate regulations for a program that is an effective tool for building strong, sustainable, diverse, and healthy communities.
In response to comments on the November 2005 draft of the regulations, DEC did make several changes to the new draft of the eligibility section; all of which are problematic and only serve to further restrict eligibility.   The most significant is at Section 375-3.3(a)(3)(ii) in which DEC, in determining eligibility,  shall not consider material that does not constitute a “contaminant” which is defined in Section 375-1.2((g) to mean a hazardous waste and/or petroleum; and hazardous waste is further defined in Section 375-1.2(w) as a listed waste or a characteristic waste. This revision seems to run counter to the intent of the program, which was to address sites that posed a threat to human health or the environment.  As evidenced by the stringency of the SCOs, chemicals in soils generally pose a threat at concentrations well below that which would cause the soils to be classified as a hazardous waste.  Further, this restriction runs counter to our understanding of the way DEC has managed its remedial programs in the past.  It was not the presence of a hazardous waste that required investigative and remediation activities; it was the presence of contaminants in concentrations that exceeded TAGM and thus were considered to pose a threat to human health or the environment.  With this revised regulation, DEC seeks to set an extremely high bar for entry into the BCP and in so doing ignores the intent of the statute that envisioned a voluntary cleanup program through which sites that posed a risk to public health or the environment could be cleaned up under the State’s watchful eye and receive financial incentives to support such cleanup. 

The new language added at 375-3.3(a)(3)(ii) that specifically excludes material not constituting contaminants becomes all the more restrictive when viewed in concert with the new definition of historic fill.  In Section 375-1.2(x) DEC revised the definition of historic fill to define it as a material that “does not rise to the level constituting a characteristic hazardous waste.”  DEC appears to have pre-determined that historic fill is not a hazardous waste and thereby effectively excluded historic fill sites from participating in the BCP.  The criteria for determining BCP eligibility should be based on whether or not the historic fill poses a threat to human health and the environment.  As noted above, there seems to be no statutory basis for excluding historic fill sites from the BCP and doing so is not an appropriate mechanism to fix the brownfield tax credit problem. 
DEC made two other revisions to the eligibility section:  in the first revision, in determining eligibility, DEC will only consider contamination from on-site sources. This limitation seems unreasonable and contradictory when in the same document DEC requires that impacts from off-site sources be mitigated.  If the purpose of the regulations is to ensure that these sites are remediated in a manner that is protective of human health, and if an off-site source is impacting on-site receptors in such a way that mitigation is required, then a site impacted by off-site sources should not be excluded from the BCP.  In the second revision, DEC may now require a Phase II in cases where DEC is unable to determine whether a site is a “brownfield site.”  This requirement contradicts the definition of a brownfield site in 375-3.3(a)(1) that requires only a “reasonable basis” to believe that contamination is present on the site.  It is also counter to the statute, which allows projects to go through the BCP at the same time that a Phase II investigation is being performed.  This new requirement may also have an unduly harsh economic impact on public-purpose projects with narrow profit margins and limited access to the upfront dollars needed to carry out testing before knowing whether a project will be accepted into the BCP.  

NPCR Recommendations: 

· DEC must clarify in the regulations that properties contaminated with constituents above SCOs that present a risk to public health or the environment are eligible to participate in the BCP regardless of whether such constituents are defined as hazardous waste or petroleum.  It was clearly not the intent of the Legislature to exclude thousands of sites from the BCP that present public health or environmental risks. 

· DEC should carry out their responsibility to transparently administer the BCP by establishing programmatic parameters to guide decision-making related to “complicating factors” rather than relying on site-by-site decision-making, which poses a particular hardship to narrow-profit- margin projects that cannot support the time and cost involved in an uncertain and lengthy BCP eligibility decision-making process. 

· DEC should permit sites contaminated by historic fill into the BCP while instituting safeguards against developer windfalls.

· To ensure that those properties where redevelopment is in fact complicated by the presence of contamination (in particular the presence of contaminated fill), are permitted into the BCP, the regulations should explicitly set forth criteria for such consideration. The following language should be added to the regulations: “The Department’s determination of whether the presence of a hazardous waste, petroleum, pollutant, or contaminant, is complicating the redevelopment or reuse of real property, shall be based on a determination of: 1) whether properties in the immediate vicinity of the proposed site show indicators of economic distress such as high commercial vacancy rates or depressed property values; and 2) whether the estimated cost of any necessary remedial program is likely to be significant in comparison to the cost of redeveloping or reusing the real property.  The Department shall assume remedial costs are significant for projects that are in government certified profit-capped programs.”  This would distinguish between low-profit-margin projects, e.g., affordable housing, which are “complicated” because of the presence of contaminated fill versus high-end projects which  would not be complicated by the same conditions.

· DEC should delete the new requirements for eligibility as they conflict with the intent of the statute and only serve to make the BCP more restrictive. 

Brownfield Tax Credits (BTCs)
NPCR previously commented that the BTCs need to be adjusted to consider need.  DEC addressed this comment in their Response by saying that the credits and how they are awarded are outside of their purview.

NPCR Recommendations: Adjusting the amount of public subsidy available through the brownfield tax credit so that it is based on a formula tied to need is critical for the State’s fiscal health and the integrity of the BCP overall.  NPCR has consistently advocated that the Brownfield Tax Credit be administered on a formula basis that considers the financial need of the project, the cost of cleanup, and the socio-economic conditions of the neighborhood. Although the Department takes the position that they may not use their discretionary authority to fix the BTC provisions, they have used just such discretionary authority to establish a completely new program, the Remediation Stipulation Program, for which there are no provisions in the law.  The Department should be putting the same efforts into fixing the BTCs. 
Environmental Restoration Program (ERP)
NPCR’s previous comments asked DEC to add some clarity to the 2003 statutory language that specifically sought to make the ERP more robust by encouraging municipalities to partner with Community Based Organizations (CBOs).  DEC made only one change to the ERP language, at 375-4.2(f), so that the regulations are no longer inconsistent with the statute.  However, NPCR had hoped that DEC would use their discretionary authority to write regulations for a statutory provision that while not prescriptive, was intended to enable CBOs to play a larger role in this program, thereby making the ERP more usable. 

NPCR Recommendations: It was the intent of the amendment to the 2003 law to provide a role for CBOs to work in partnership with municipalities. NPCR continues to believe that the DEC has discretionary authority to promulgate regulations that allow for a workable partnership and meaningful participation by CBOs: 
· Clarify in the regulations that by adding CBOs working in partnership with a municipality to the statutory definition of “municipality,”  that CBOs can act in the place of municipalities, including holding title for public purpose end uses, provided there is documented evidence that a CBO is acting in partnership with the municipality;
· Under the definition of “State Assistance”, a clause needs to be added to the regulations to clearly provide that State assistance payments may be made to a municipality, “or a CBO acting in partnership with a municipality.”
· Provide that the liability protections afforded to municipalities in the statute are affirmatively provided to CBOs. 
Remediation Stipulation Program

DEC has created an entirely new program in the new draft of the regulations that is of questionable value and totally without statutory basis. 

The authority cited by the Department for promulgating new Subpart, 375-5, the Remediation Stipulation Program, is the State Superfund Program, Article 27, Title 13 of the Environmental Conservation Law (ECL), and the Environmental Restoration Program, Article 56, Title 5 of the ECL.  The Legislature, in enacting the New York State Brownfields Law, was very clear that the purpose of creating the Brownfield Cleanup Program in Title 14 was “to encourage persons to voluntarily remediate brownfield sites for reuse and redevelopment by establishing within the department a statutory program  to encourage cleanup and redevelopment of brownfield sites” See ECL § 27-1401.  While the Legislature did provide that such mandate did not limit “any authority conferred upon the Department,” the Department does not cite, nor does any such authority exist, for enacting a new voluntary cleanup program in new Subpart 375-5.  Moreover, its attempt to enact new Subpart 375-5 is contrary to the statutory intent of ECL § 27-1401 and, therefore, the Department is preempted from this rulemaking

Even beyond the questions of the legality for this program, it is difficult to understand what value such a program has and why anyone would want to go through this program.  It appears from the regulations that sites that go through this program’s new project management route face a process equal in scope and effort to the BCP, without the benefit of a strong liability release or any financial incentives.  And, only a relatively narrow set of sites/applicants are likely to satisfy the criteria established for the more streamlined independent cleanup approach, but even so, risk being moved to a project management approach at any time.  Without review turnaround timetables, it is questionable how streamlined the program would actually be.

NPCR Recommendations:
· Rather than creating an entirely new program (which is essentially the BCP program without the brownfield tax credits and strong liability signoff), the DEC should broaden the eligibility criteria for the BCP and amend the tax credits as necessary to make the existing BCP as flexible and desirable as possible, while making the program fiscally sound.  

· Creating a more streamlined program for a class of sites/applicants is a laudable goal, but it should be done within the BCP. Indeed, NPCR worked with DEC for several months in 2004 to streamline the procedures within the current law for moderately contaminated projects that will receive loans through the NY Metro Brownfields Redevelopment Fund Program.  (See attachment).  While the ability to streamline parts of the BCP is certainly constrained by statute, this would be the place to start until such time that the statute is amended.  Moreover, it is only through a public dialogue on the limitations of the BCP that we are likely to see movement to statutorily fix that program. 

Indemnification Agreement

Section 375-3.5 (a)(1) contains unnecessarily broad and onerous indemnification language, which essentially requires the remedial party (including volunteers) to indemnify the State against all actions arising out of fulfillment of the BCP agreement.  This language appears to have been derived from prior enforcement agreements under the Title 13 enforcement program.  In contrast, the indemnification language used in the Environmental Restoration Program, at 375-4.5(9), has narrower indemnification language and is more appropriate, as the BCP and ERP are both voluntary programs.
NPCR Recommendations:  Replace the indemnification language in 375-3.5(a)(1) with the language in 375-4.5(9). 

New Track 1 SCOs

In the prior draft of the regulations there were two sets of Soil Cleanup Objectives (SCOs) under Track 1, one for protection of ecological receptors and one for protection of human health.  DEC eliminated this dual SCO approach and condensed the Track 1 SCOs into one set that is comprised of the most protective of the SCOs developed for protection of human health, ecological receptors or groundwater.  The Track 1 SCOs are now more stringent.  Although for a number of contaminants the differences are minor, there are several that underwent a substantial reduction to protect ecological receptors:  the zinc Track 1 SCO was reduced from 2,200 ppm to 109 ppm; nickel was reduced from 130 to 30 and flourene was reduced from 100 to 30.  For zinc in particular, this is a significant reduction that will require cleanups far in excess of that necessary to protect human health and is based on an arbitrary decision to establish a single set of Track 1 SCOs that will be protective of ecological receptors whether or not they are actually present on-site.  Particularly because some Track 1 SCOs were made more stringent to accommodate potential ecological receptors, these changes are likely to make Track 1 clean-ups unworkable in NYC and other urban centers and appear to eliminate Track 1 as a viable cleanup track under the BCP.  Eliminating or minimizing the ability to conduct Track 1 cleanups contradicts the statutory intent of encouraging Track 1 cleanups through incrementally generous brownfield tax credits and more comprehensive liability releases.  Moreover, this approach will discourage greater levels of cleanup for such public uses as affordable housing and deny the associated brownfield tax credits in order to do so.  DEC should reestablish Track 1 SCOs that are based on the different levels of protection necessary for ecological receptors and human health.
DEC suggests that these changes were made to create sites that had no restrictions on use, but that is inconsistent with the statute that specifically states in Section 9210(4) “that volunteers whose proposed remedial program for the remediation of groundwater may require the long-term employment of institutional or engineering controls after the bulk reduction of groundwater contamination to asymptotic levels has been achieved but whose program would otherwise conform with the requirements necessary to qualify for track 1, shall qualify for track 1.”  The statutory language is incorporated in 375-3.8(e)(1) where there is an important provision that allows a volunteer on a Track 1 site to address residual groundwater contamination via a restriction on groundwater use.  Therefore, since it was clearly contemplated in the statute that a groundwater use restriction (or even according to the statute, long term engineering controls) was acceptable on a Track 1 site, DEC’s justification for making the new Track 1 SCOs unusable in urban centers is invalid. 
The apparent inconsistency between the statute and the regulations on the issue of long term controls on Track 1 sites should also be resolved. In section 375-3.8(e)(1)(ii), the current regulations stipulate that the only long-term controls allowed on a Track 1 site are groundwater use restrictions.  However, this language is clearly inconsistent with the statute that allows both institutional and engineering controls on a Track 1 site.  Clearly the statute contemplated more flexibility on Track 1 sites than DEC has acknowledged or incorporated into the regulations.

NPCR Recommendations:  

· Eliminating or reducing Track 1 cleanups in urban areas is contradictory to the intent of the statute, which was intended to incentivize a higher number of more protective cleanups with increased brownfield tax credits and better liability signoffs.  DEC should revise this section of the regulations and reinstate two sets of SCOs: one that is protective of ecological receptors and one that is protective of human health for those sites where there are no ecological receptors. 
· DEC should amend Section 375-3.8(e)(1)(ii) to indicate that both a restriction on groundwater use and engineering controls may be included in a Track 1 cleanup if the applicant meets the requirements stipulated in (a) and (b) of that section.

New Track 2 Land Use Category

DEC added a new track 2 “residential” category to the existing three categories (restricted residential, commercial and industrial).  This is a new restricted single-family homes category.  Multiple dwellings were already covered under Track 2 restricted residential.  It appears that the need for this new category was created when DEC made the Track 1 SCOs more stringent or perhaps DEC felt a need to create another category specifically for single-family homes because they were effectively excluded from Track 2 cleanups in the prior draft of the regulations. Interestingly, the new Track 2 residential human health SCOs are generally less stringent than the former Track 1 human health SCOs, which also begs the question why DEC is now willing to use less stringent SCOs for single-family homes than they were in November.  On the other hand, DEC has preserved the concept of land use specific levels of stringency within Track 2 because the residential SCOs are more stringent than the restricted residential SCOs. Just as with the new Track 1 SCOs, DEC needs to explain the rationale for developing the new Track 2 Land Use Category.  
By expanding eligibility for Track 2 and shrinking eligibility for Track 1, there will be more Track 2 cleanups and consequently, reduced brownfield tax credits and more limited liability releases.  Perhaps, like the eligibility issue, these changes are a “back-door” way to limit the brownfield tax credits.  
NPCR Recommendations: Track 2 residential cleanups should be preserved, but not at the expense of losing the ability to do residential cleanups under Track 1 in urban areas. 

Requirement to Develop SCOs

NPCR noted that the first draft of the regulations provided DEC with unnecessarily broad discretion to require an applicant to develop an SCO for a chemical that was not on the list and that the process added uncertainty and probable delays to projects in the BCP.  DEC partially addressed this concern in their new section on SCOs in 375-6.  Once DEC has approved an SCO developed by an applicant, it can be used at other similar sites and will be evaluated for inclusion in the SCO tables during the five year reviews.  DEC responded to NPCR’s comments by noting that they would only require development of SCOs for chemicals of concern, which NPCR interprets to mean chemicals that would drive the remedy.  DEC would not agree to incorporate use of TAGM 4046, stating that the fate of the TAGM will be decided after the Part 375 regulations have been finalized.  

Of greater concern in the most recent draft is DEC’s new requirement for development of ecological receptor SCOs for Track 1 cleanups.   The new draft regulations note that on a Track 1 cleanup the DEC may ask an applicant to develop site-specific SCOs for ecological receptors for those contaminants for which DEC was unable to develop SCOs.  Based on the footnoted contaminants in Table 375-6.8(a), there are 39 contaminants that do not have ecological SCOs, which means that over half of the contaminants for which DEC developed Track 1 SCOs are subject to change at the discretion of DEC. The requirement to develop new SCOs at DEC’s discretion is onerous and introduces too much uncertainty into the clean-up process, and is in fact, counter to the intent of the statute. 
NPCR Recommendations: The intent of the statute in directing DEC to establish cleanup tables was to reduce the uncertainty associated with site cleanups. DEC should amend the regulations by:

· Explicitly stating that they will only require development of new SCOs for chemicals that drive the remedy under any track; and

· Explicitly stating that they will only require development of SCOs under Track 1 where ecological receptors have been identified and for chemicals that drive the remedy.
Urban Centers with Area-Wide Groundwater Contamination 

NPCR previously noted that the approach used in the first draft of the regulations, wherein a volunteer had to meet SCOs for groundwater protection irrespective of the source was unreasonable in that it would tie a volunteer into operation of a groundwater system in perpetuity to address the off-site contaminated groundwater. In its Response to Comments, DEC indicated that they had always recognized the unique conditions associated with urban sites but that the regulations provide a sufficient framework for their evaluation.  Nevertheless DEC did address the larger concern of existing background contamination in 375-1.8(d)(2), which provides specific language regarding a party’s obligation at a site where there is an off-site source of contamination but no on-site source.  In that case, neither a volunteer nor a participant has responsibility with respect to the groundwater contamination migrating under the site except that s/he must mitigate any impacts from the presence of that contamination.  In the Response to Comments, DEC clarified that these mitigation measures might include soil vapor controls or groundwater use restrictions. Further, in 375-1.8(d)(3), DEC provides the same type of language for sites with off-site and on-site sources of contamination, in that DEC requires that a volunteer or a participant identify a removal, containment or treatment remedy for the on-site source and mitigate any impacts from the presence of the off-site contamination that has migrated on-site (i.e. soil vapor controls or groundwater use restrictions).

NPCR Recommendations:  This language is an improvement over the first draft but requires additional clarification to specifically address the technical complexities that arise when on- and off-site sources contribute the same contaminants to groundwater. The regulations should specify that in the case where on- and off-site sources contribute the same contaminants to the groundwater, the remedial party is only obligated to remediate groundwater to the levels detected in the upgradient wells. In addition, the mitigation measures should be clarified by incorporating into the regulations examples of mitigation measures presented in the Response to Comments.  

Groundwater Investigation and Remediation in Urban Centers

NPCR had previously identified concerns regarding remediation requirements for groundwater in urban centers, including reconciliation of a preference for remedies that restore groundwater to its highest use, requirements that a groundwater remedy eliminate or mitigate recontamination of the site from any off-site source, and the requirement to prevent recontamination of a site.  Most of this language has been eliminated and DEC has replaced it with generally clearer, more reasonable language. 
DEC attempted to clarify the responsibility of volunteers for off-site plume migration with new language.  However, not all the new language in the draft is consistent.  In one section DEC only requires the volunteer to “evaluate” the feasibility of a remedy whereas the language in another section requires the plume to be “addressed”:
· The language in 375-1.8(d)(1)(iii) states that although remedies should prevent further migration of on- or off-site plumes, a volunteer in the BCP is only obligated to evaluate the feasibility of containing the plume on-site; but

· The language in 375-3.8(f)(4)(ii) requires a volunteer to address, to the extent feasible, the on-site plume and prevent off-site migration and states that the requirement includes such actions to maintain and monitor stabilization of the plume.
Separately, in the language at 375.3.8(b)(2)(i), DEC expanded on their responsibility to bring enforcement actions to address off-site contaminant migration at a volunteer’s property.  The Department also committed to provide best efforts to initiate their own remedial program if, after one year, enforcement actions are unsuccessful.  
DEC added a section 375-1.8(d)(4) to the new draft regulations that addresses groundwater protection decision-making and refers to the factors included in ECL 15-3100.  This language obligates the State to consider actions that it must take with respect to groundwater and includes criteria for evaluating current and reasonably anticipated future uses of groundwater.  This language is more reasonable particularly for areas like NYC where little of the groundwater is used for drinking.
NPCR Recommendations:
· The discrepancies in the language in Sections 375-1.8(d)(1)(iii) and 375-3.8(f)(4)(ii) must be resolved so that the distinction between a volunteer’s obligations and a participant’s obligations are clear.  It must be clear that the volunteer is obligated to examine the feasibility of containing the plume on-site and only obligated to contain it if it is feasible.   Language that requires the volunteer to address the off-site plume should be deleted.
· Feasibility should be determined in accordance with the nine balancing criteria with special deference to implementability and cost-effectiveness given the volunteer’s status.

· In areas where DEC has the obligation to address off-site groundwater contamination, the volunteer should also have the option to demonstrate that DEC’s off-site remedial actions would effectively address off-site migration without the need for any on-site containment system. 
Ecological Receptors

In previous comments, NPCR noted that there was too much uncertainty regarding what constituted an ecological receptor and how the decision would be made.  DEC has since added a section on ecological receptors in the new SCO section (Part 375-6.6) which provides some additional guidance on the process for identifying ecological receptors.  DEC will now require a resource characterization as part of the fish and wildlife impact analysis conducted during a site investigation.  However, the regulations remain unclear as to what criteria would trigger the fish and wildlife impact analysis.  Although it may be obvious in some cases, such as sites located adjacent to a river, it is much less clear in the case of sites that contain open space or that are adjacent to a recreational park.

DEC appears to temper the requirement for remediation by indicating that it would only be required if ecological resources constitute “an important” component of the environment at, or in the vicinity of, the site.  But the term “important” is a subjective one and needs more clarification

NPCR had previously recommended that DEC consider a compensatory program, similar to EPA’s wetlands program that allows certain projects that cause impacts the option of compensatory mitigation through creation of new wetlands of equal ecological value, or restoration, enhancement or preservation of existing wetlands.  NPCR suggested that this would make DEC’s program more flexible and therefore more workable.   In their Response to Comments, DEC declined to consider this option but did not supply any justification for the decision.

NPCR Recommendations: 
· DEC should clarify the criteria for determining what will trigger a fish and wildlife analysis for BCP sites. DEC should look at more widely accepted standards, such as the federal standards, for criteria on assessing the value of ecological receptors as well as the potential to impact such resources.

· When considering the need for remediation, DEC should also look at more widely accepted standards to clarify what is meant by an “important” ecological resource.

· DEC needs to increase flexibility.  For example, DEC should reconsider a compensatory mitigation program for ecological resources; such a program could reconcile the difficulties inherent in preserving small, disconnected areas of ecological resources in urban areas with the pressing need to create or restore larger, significant areas of ecological resources. 
Soil Vapor

NPCR previously commented that the draft regulations did not adequately address soil vapor.  DEC added a new Section 375-6.7, regarding other considerations and media, in which only minimal additional guidance on soil vapor was provided. Remedial parties need more specificity on the requirements for soil vapor investigation and remediation to bring more certainty to the BCP process.  Further, in the Response to Comments, DEC clarified that a sub-slab depressurization system is an engineering control and as such would not be eligible for a Track 1 remedy; active vapor controls can only be used in Tracks 2, 3 and 4.  However, this clarification is somewhat inconsistent with the statute that contemplated the use of long-term institutional controls and engineering controls for groundwater on Track 1 sites.  If contaminated groundwater is entering the site and a volunteer is expected to mitigate the impacts via a soil vapor control system that system should not automatically disqualify a volunteer from Track 1.  Instead, just as the statute incorporated some flexibility for groundwater controls, the regulations should incorporate some flexibility for long term soil vapor controls and allow the use of such systems on a Track 1 site.
Furthermore, DEC’s clarification that active vapor controls cannot be used on a Track 1 cleanup will be onerous in NYC where often the only remedial action needed on a site is to address vapor.  The practical consequence is that at such sites, cleanups will only be able to proceed under Track 2 and as such those sites will not be eligible for the same liability release or level of brownfield tax credits as they would have been under a Track 1 cleanup. 

NPCR Recommendations:  

· NYS needs regulations that provide consistency and certainty on the requirements for soil vapor investigation and remediation, and these regulations should be formulated in a separate rule making.  To the extent that this rule making must occur after the BCP regulations are finalized, the BCP regulations should incorporate the new soil vapor regulations by reference. 
· The regulations should explicitly state that, as long as the soil vapor systems are included in the Site Management Plan, the soil vapor systems, which are often not part of remediation but are constructed later as part of the final development project, will be covered by the certificate of completion for the remedy.  
· The need for soil vapor controls or long-term monitoring should not be a basis for disqualification from Track 1.  
BCP and BUD Program

NPCR had previously commented that the proposed regulations are silent on the relationship between the SCOs and the re-use of soil from BCP sites.  DEC noted in the Response to Comments that the regulations would remain silent.  To the extent changes need to be made, DEC indicated they would be made as part of an upcoming review of the Part 360 regulations.  

However, DEC went on to address the quality of the material that could be used at the site as backfill (material used to fill a hole) and cover (material placed on top of the site surface) in a new section of the regulations, Part 375-6.7(d). In this section, DEC added requirements regarding the regulatory status of the material (it must be unregulated) as well as the concentration of contaminants allowed in the fill.  In some cases, DEC is promulgating more stringent SCO requirements for the backfill material than for the on-site soils.  This approach is unreasonably restrictive for backfill, which should only be required to meet the SCOs selected for the site soils.  Further, it is unnecessary to create more requirements for cover material because those requirements were covered in the description of Track 4 in Section 375-3.8(e).  The fact that the section allows the Department to provide an exemption from these requirements does not sufficiently address these concerns. 
NPCR Recommendations:
· DEC should reevaluate their requirements for backfill and cover at BCP sites.  There is no reason why only material determined by Department regulation to be “unregulated” can be used for backfill.  Further, backfill should only be required to meet the SCOs selected for the site soils. 

· The requirements described in the bullet above should be incorporated into the requirements for Site Management Plans in order to cover future excavation and backfilling. 

· NPCR continues to believe that DEC needs to create a link between the BCP and the Beneficial Use Determination (BUD) Program to facilitate the beneficial reuse of soils from BCP sites.  The BUD program provides an ideal venue for the reuse of such soils but it is often difficult to obtain a permit. 

Adjacent Properties
In response to a concern that the SCOs for commercial/industrial properties did not adequately address impacts to nearby residential properties, DEC created a new requirement that commercial and industrial site remedies must address the migration of contaminants to adjacent residential sites through removal or engineering controls.  DEC’s language regarding removal or engineering controls is unnecessarily broad, possibly resulting in increased uncertainty, delays and cost.  Whereas a hierarchy of mitigation measures might include dust control via an automatic wetting system, specially designed fences, walls, or cover material that meets residential SCOs; removal should only be necessary as a last resort. 

NPCR Recommendations:  
· DEC needs to amend the Public Health Exposure section of the BCP regulations to clarify that exposure assessments should be the basis for identifying the presence of specific migration pathways of concern between industrial/commercial and residential properties and then, separately, DEC should clarify/proscribe how to determine the need for soil migration controls, i.e., the proximity of the site to residents, the likelihood of impacts, and the type of impacts.  
· DEC should also establish a hierarchy of mitigation measures and what realistic controls may be applied to prevent impacts to adjacent residential sites.
· The regulations need to clarify that this new requirement only applies to potential impacts from soil migration and does not apply to groundwater or soil vapor pathways. 
Innovative Technology 

The regulations are silent on the use of Triad. 

NPCR Recommendations: As provided in the statute, the DEC should promote the use of innovative technologies, and as such, the regulations should promote the use of the Triad approach. 
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Joint NYS DEC-Fund Pilot Program

Draft: November 19, 2004
The New York State Department of Environmental Conservation (DEC) is entering into a partnership with the nonprofit organizations and public partners that have worked to create the NY Metro Brownfields Redevelopment Fund Program.  This partnership involves a Pilot Regulatory Program that has been developed by the DEC in consultation with the Fund Program’s nonprofit program manager, New Partners for Community Revitalization, Inc. (NPCR).   Through streamlined procedures, the Pilot Regulatory Program is aimed at encouraging Fund Program-financed projects to enter the NYS Brownfields Cleanup Program. 

Background - The NY Metro Brownfields Redevelopment Fund Program is being established to provide a new source of financing to support community revitalization goals through the cleanup and re-use of brownfield sites in distressed neighborhoods in the New York Metropolitan region.  This is the first public purpose, public-private, regional brownfields financing mechanism in the country to use federal grants to leverage private loan capital in brownfields.   The Fund Program was conceived as a tool to help implement community-driven plans in low and moderate income neighborhoods, and it is anticipated that the Fund Program will be an important tool for projects that emerge from the Brownfield Opportunity Areas (BOA) program.  Working with the City of New York and Nassau County, NPCR has secured $1.9 million in federal and matching grants to credit enhance the first round of loans in NYC and Nassau County.  The goal is to use these and other government funds to leverage $30 million in private financing over five years in the Region.  

A cornerstone of the Fund program is the Underwriting Guidelines and Implementation Procedures (the “Guidelines”) that have been developed over the last two years. These Guidelines, which are built on the requirements of lenders and insurers as well as on the practice and requirements of regulatory agencies, and which have been informed by practitioners, lawyers and environmental engineers, have been designed to help developers (for profit and nonprofit) reach closure on cleanups in a protective, predictable, transparent, and cost-efficient fashion.  The DEC has confirmed that the Fund Program’s Underwriting Guidelines integrate all of the substantive requirements of the State’s Brownfields Cleanup Program.  Consequently, projects that adhere to the form and substance of the Fund Program’s Underwriting Guidelines should be in a position to expeditiously secure DEC approval through the BCP.   In addition, in recognition of the value that the Fund’s environmental underwriting procedures bring to the process, the DEC will work with the Fund Program’s partners to expedite procedures and achieve turnaround timetable goals as more fully described below. 

Goal of the Pilot Program - The goal of the Pilot Program is to encourage Fund Program-financed projects to go through the BCP by establishing and implementing detailed, streamlined procedures.   This will be accomplished by 

· Ensuring that applications and supporting documentation submitted under the Pilot Program are complete and satisfy the program requirement and ensuring that this is reflected in the Underwriting Checklists completed by the Fund’s underwriter;

· Utilizing standardized formats for submittals to enable expedited review by DEC;

· DEC identifying and assigning a Roster of Pilot Staff that will be responsible for expeditiously reviewing Fund Program-financed projects; and

· Promoting a streamlined and expedited DEC review by utilizing the Underwriting Checklists and relying on the programmatic oversight of the Fund Program as much as possible. 

Step-By-Step Pilot Program 

Step 1: Pre-Application Meeting/Eligibility Determination – Once a preliminary determination that a project is eligible for a loan has been made, NPCR will request a Pre-application Meeting on behalf of the prospective Borrower (the “borrower”).   NPCR anticipates being in a position to make the preliminary determination upon receipt of Stage 1 Loan application documents.  These documents include the following: 

· Fund Application Form 

· Qualifications of Borrower/Sponsor and Project Team Form 

· Property Description Form  

· Public Outreach Summary  

· Municipal Letter on Brownfields Program  
· Overall Project Budget 

· Borrower Financial Statements 

· Guarantor Financial Statements 

· Proposed Sources and Uses of Funds

· Preliminary Operating Pro forma of the Proposed End Use on the Site 

· Purchase/Sale Agreement

· Site Eligibility Determination Checklist and affidavits 

· Environmental Site Assessment 

· Site Investigation Work Plan 

· Site Investigation Report 

NPCR’s request to DEC for inclusion of the project in the Pilot Program and for a Pre-Application Meeting will be made electronically and via hard copy and will include: 

· A Cover note on Fund Program letterhead to the DEC Pilot Program Team Leader (with a copy to Dale Desnoyers) requesting that the project be included in the Pilot.  This cover note will also highlight the real and/or perceived public health issues preliminarily identified in the environmental underwriting process as a basis for suggesting whether or not NPCR believes that a DOH representative needs to attend the Pre-application meeting. 

· The Environmental Site Assessment, Site Investigation Work Plan, and Site Investigation Report prepared by the Borrower.  (It is understood that the environmental underwriting on these documents may not have been completed at this point.) 

· A BCP Eligibility Checklist containing the key data DEC requires to determine whether or not a project is eligible for the BCP.  The eligibility checklist will include a definition of the Borrower as either a Participant or a Volunteer. (This checklist to be jointly designed by the DEC & NPCR); and  

· A Public Outreach Summary which contains data on the end use of the site, project benefits, community support, etc. 

· The balance of the Stage 1 loan documents would NOT be submitted to DEC, (as these are unrelated to the environmental review). 

The DEC will designate a DEC Bureau Chief as the DEC Pilot Program Team Leader.  The DEC Pilot Program Team Leader will assign a DEC Project Manager (DEC PM) from the Albany office or the Regional office from the Roster of  Pilot Staff designated for the Pilot Program, who will attend the Pre-Application Meeting.  The meeting will also be attended by a representative from the NYS Department of Health (if necessary), the Borrower’s team (developer, consultant, counsel), and a representative of the Fund Program. 
At the meeting, DEC (and DOH) will provide guidance to the Borrower on: 

· Eligibility of the site and party for the BCP;

· Questions regarding the determination of the current, intended or reasonably anticipated future land use as it relates to the proposed cleanup track; 

· Clarification of the off site exposure assessment requirements;

· Preliminary suggestions for developing the remedial action approach; and 

· Confirmation that the Applicant’s pubic outreach summary complies with DEC’s public outreach/notification requirements. 

Timeframe: It is anticipated that the Project Manager will be assigned and the Pre-application meeting scheduled within one week of receipt of the Fund Program’s request, and that the Pre-application meeting will take place within 30 days. 

Step 2: DEC Scheduling of Scoping Meeting and Evaluation of Application and Checklist 

The Borrower will prepare and submit the BCP application to the DEC Pilot Program Team Leader.  The application will be submitted electronically and via hard copy, and a copy will also be submitted to the DEC central intake office.  BCP applications submitted by Borrowers will include the following:

· Cover Note - A cover note on Fund Program letterhead identifying the project as part of the Pilot and suggesting dates for a Scoping Meeting/Site Visit. 

· Environmental Underwriting Checklist – The Fund’s Environmental Underwriting Checklist that has been preliminary completed by the Fund’s underwriter, indicating to DEC that the Fund’s underwriter has reviewed the Environmental Site Assessment and the Site Investigation Report and found it to satisfy the Program requirements.  The Checklist will concisely characterize each media of concern applicable to the site and will indicate the document/page number that provides the information upon which the Underwriter based his/her evaluation, and any comments from the Underwriter.  

· BCP Application – As required by DEC. 
· Background Documents - The updated Site Investigation Report (if necessary) and any other relevant background materials not submitted with the initial documents. 

· RAO Memo - A Memorandum identifying proposed Remedial Action Objectives (RAO) for the site.  The Borrower will identify the proposed cleanup track proposed and justify eligibility for the selected track.  For Track 4 cleanups, the Borrower will be encouraged to identify or develop numerical criteria to the extent possible to expedite the process of setting standards for the site. 
Upon receipt of the BCP application, the DEC PM will commence review of the materials and contact the Borrower and/or Fund Program representative to arrange a Scoping Meeting/Site Visit.  

Timeframe: It is anticipated that the Scoping meeting will be calendared within one week of receipt of the application, and that the meeting will take place within 30 days. 

Step 3: Scoping Meeting/Site Visit 

The DEC PM will be at the Scoping meeting/site visit.  At the meeting, the site investigation report will be discussed and a determination will be made as to whether the site investigation report and proposed remedial action objectives (RAOs) are satisfactory, and, if necessary, any significant outstanding items will be identified.  The elements of the proposed remedial action may also be discussed if consideration has been given to a possible remedy.   The goal of this meeting is to secure agreement that the materials submitted are satisfactory and to arrive at a general understanding of the remedial action objectives and the significant contents of the Remedial Action Work Plan (RAWP).  At the conclusion of the meeting, the Fund Program representative will summarize the following, which will then be memorialized in a summary memo:  

· those items completed;

· those items outstanding; and

· the process and timeframe for resolving outstanding issues.  This will include identifying the lead person from the Borrower’s team who is responsible for carrying out the activity, and the lead person(s) at DEC and/or DOH who will review and sign off on the documents. 

In the event that the RAOs and/or elements of the remedy require further discussion, the negotiation will continue through a series of follow-up calls or meetings, as appropriate.  The DEC PM, the Borrower, and the Fund Program representative will participate in these calls/meetings.  At the conclusion of each session, the Fund Program representative will summarize (verbally and in a memorandum) the agreements reached, outstanding items and the process/timeframe for resolving all issues.  Once agreement is reached that the Site Investigation Report is complete, and that the RAOs and the elements of the Remedial Action are generally acceptable, preparation of the RAWP will proceed.   
Timeframe:  It is anticipated that to the extent follow-up meetings or phone calls are necessary, these will occur within 30 days of the request. 

Step 4: Submission of Remedial Action Work Plan (RAWP)

Once the Stage 2 Loan Documents are received by NPCR, the intensive environmental underwriting will be carried out, as detailed in the Fund’s Underwriting Guidelines, and NPCR will complete the Environmental Underwriting Checklist.  Stage 2 Documents that must be submitted by the Borrower for the Fund Program include: 

· Stage 1 Documents updated as necessary

· Remedial Action Work Plan

· Agency Correspondence/Approvals (if applicable)

· Environmental Underwriting Checklist  

· Environmental Closure Strategy and Acknowledgement

· Environmental Insurance Policies 

· Site Remediation Project Budget Form 

· Monthly Budget and Cash Flow Projection

· Appraisal of the Post-Remediation Market Value of the Property and, as applicable, the “As-Is” Restricted and Post-Remediation Restricted Value of the Property

· Community Outreach Plan

· Draft Fact Sheet describing proposed Remedial Action

Once the Fund Program’s Underwriting Checklist has been finalized by NPCR and an Acceptance Letter from the Fund Program’s Inspecting Engineer is in hand, the Borrower will submit these, along with the RAWP and the draft Fact Sheet, to DEC.  These documents will indicate to DEC that the Fund Program’s Underwriter and Inspecting Engineer have reviewed the RAWP and found it to satisfy the Program requirements. The Checklist will indicate the page number that provides the information upon which the Underwriter based the evaluation, and any comments from the Underwriter.  (The balance of the Stage 2 loan documents would NOT be submitted to the DEC).

The format of the RAWP will follow that specified in the Fund Program’s Underwriting Guidelines (see section 6.4).  A carefully prescribed process and format have been developed to guide the Borrower on the analysis of remedial alternatives for the relatively straightforward remedies that will be employed on these moderately contaminated, Fund Program-financed projects. This prescribed process is intended to help the Borrower assess the balance between remediation costs, residual contamination, long term monitoring of controls and future site use and at the same time comply with the BCP requirements.  The form guides the Borrower in providing appropriate documentation that shows there has been a meaningful evaluation of three different remedial alternatives for the property, one of which considers unrestricted future use.  An example of an appropriate alternatives analysis could include: i) an analysis of a remedy in which all of the contaminated soil is removed (unrestricted levels), ii) an analysis of a remedy in which there is selective removal of contaminated soils and engineering and institutional controls (such as a cap) and, iii) an analysis that considers selective removal and institutional controls only (with no engineering controls). 

The alternatives analysis will be presented in a summary table that provides the following information about each alternative: the length of time for remediation, amount of contamination removed, amount of contamination left in place, necessity for and reliability of engineering and/or institutional controls, spatial requirements, community concerns, disposal options, regulatory and permit requirements, costs and limitations and/or contingencies.  This section will also identify the advantages and disadvantages of each alternative and explain why the selected alternative was chosen over the others considered.  This process and form incorporate the 9 balancing criteria in the State’s brownfields statute.  The format for the alternatives analysis is shown in Table 1 (at the end of this document).  

Timeframe: Depending on the project/Borrower, it is estimated that the timeframe for the Borrower to submit these materials to NPCR, for the NPCR to conduct its review will be 4 – 6 weeks. 

Step 5:  Approval/Post-RAWP Meeting 
The DEC PM will review the RAWP under the auspices of the Pilot Program for consistency with the BCP requirements.  The DEC PM will either send a letter of approval to the Borrower or a letter and phone call to the Borrower/Fund Program representative to schedule a phone call/meeting to go over any deficiencies.  To expedite the process, the DEC and the Borrower will try to resolve all deficiencies on the phone or in a meeting prior to reissuing the RAWP and, if necessary the Fund will issue memos that track the agreements reached at the meetings.  Once the RAWP is finalized and all the citizen participation requirements have been met, (including distribution of the Fact Sheet and a 45 day public comment period), the DEC PM will issue, as appropriate, an approval letter.

Timeframe:  It is estimated that the DEC review of the RAWP will take 45 days, which will be followed by a 45-day public comment period.    However, depending on the quality of RAWP, DEC may put it out for public comment in draft, which could significantly shorten this 90 day timetable.)

Step 6:  Remedial Action Oversight

Borrowers will be required to submit monthly reports/drawdown requests based on work performed/costs expended to the Fund Program’s Inspecting Engineer who will review the reports and conduct inspections.  These monthly reports will be submitted by the Borrower to the DEC PM concurrently with submission to the Fund Program’s Inspecting Engineer.  If any problems are noted by the Fund Program’s Inspecting Engineer, these will be acknowledged and corrected in the next monthly report.  In the event that there are minor changes to the remedial action during implementation (such as minor schedule or budget change), it will be sufficient for the Borrower to describe these changes in the monthly report. 

Major changes to the remedy (such as a change in the remedial approach) may require amendments to the Remedial Action Work Plan which will require approval by the DEC PM.  After notifying the DEC PM of the need for a change, the Borrower, in consultation with the NPCR  and the Fund Program’s Inspecting Engineer, will develop an addendum to the RAWP that describes the scope of the change to the remedial action, including a revised schedule and budget.  To the extent there are any questions about whether a field change is significant or not, the Borrower’s consultant may contact the DEC PM to discuss the proposed change.
Timeframe:  To the extent that changes are needed in the RAWP, it is anticipated that the DEC will approve Letter changes within 15 days; Explanation of Significant Difference (ESD’s) within 30 days; and Addendums to the RAWP within 45 days, unless such triggers public comment requirements. 

Step 7: Approval of Remedial Action Report

Upon completion of the Remedial Action, the Borrower will prepare a Remedial Action Report (RAR – a.k.a. the Final Engineering Report).  The Fund Program’s Inspecting Engineer will review the Remedial Action Report and issue an Acceptance Letter once satisfied, which will be forwarded, along with the final Remedial Action Report to the DEC PM for review and approval.  If the RAR is satisfactory, the DEC PM will issue a Certificate of Completion.   If the DEC PM finds deficiencies, the DEC PM will contact the Borrower and Fund Program representative to discuss the deficiencies, either by conference call or at a meeting depending on the complexity of the issues.  

Timeframe: It is anticipated that the DEC will approve the RAR/Final Engineering Report within 45 days, including public notice requirements. 

Joint NYS DEC-Fund Pilot Program

Estimated Program Timeframes from

Project Start through Remediation

	TASK
	LEAD

PARTY
	ANTICIPATED DURATION

OF TASK


	Step 1: DEC Assigns PM and schedules Pre-Application Meeting


	DEC
	One week to assign PM and schedule meeting.  Meeting to be held within 30 days.

	Step 2. DEC Schedules the Scoping Meeting/ Conducts review of Application and Fund Checklist    
         
	DEC
	One week to schedule scoping meeting that will be held within 30 days, during which DEC will conduct review.



	Step 3:  Scoping Meeting/Site Visit & follow-up meetings to approve RAOs and elements of remedy.


	DEC
	30 days for any necessary follow-up meetings/phone calls



	Step 4: Applicant prepares and submits RAWP and Underwriting checklist
	Borrower/NPCR
	Estimated timeframe: 4 – 6 weeks.

	Step 5: DEC review and approval of RAWP (post-RAWP meeting if necessary)
	DEC
	45 days – DEC review

45 days – Citizen Participation (Based on quality of RAWP, DEC may put it out for public comment in draft, significantly shortening this 90 day timetable.)



	REMEDIATION LOAN CLOSING – Implementation of RAWP

	Step 6: Amending the RAWP.  As necessary, DEC approval of: 

· Letter 

· Explanation of Significant Difference 

· Approval of RAWP Addendum 


	DEC/

Applicant
	If necessary: 

Letter: 15 days

ESD:    30 days

Addendum: 45 days (unless it triggers public comment)



	Step 7: Approval of Remedial Action Report

	DEC
	45 days, including notices

	


Table 1 - Sample Format for Alternatives Analysis

NY Metro Brownfields Redevelopment Fund Program
Underwriting Guidelines
Name of Project: ________________________________________________________

	
	Selected

Alternative 1
	Alternative 2
	Unrestricted Alternative

	Description of general response actions (actions that will be implemented irrespective of alternative selected)

	
	
	

	Description of remedial action alternative and its implementation on property

	
	
	

	Ease of implementation


	
	
	

	Amount of contamination removed

	
	
	

	Amount of contamination remaining

	
	
	

	Protection of human health and the environment


	
	
	

	Description of any necessary engineering controls (including financing, reliability and monitoring)


	
	
	

	Description of any necessary institutional controls (including financing, reliability and monitoring)


	
	
	

	Spatial requirements


	
	
	

	Disposal option


	
	
	

	Regulatory/permitting requirements


	
	
	

	Community concerns


	
	
	

	Timeframe from start of remedial action to environmental closure/sign-off


	
	
	

	Costs


	
	
	

	Contingencies


	
	
	

	Summary of major advantages


	
	
	

	Summary of major disadvantages
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