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New Partners for Community Revitalization, Inc. (NPCR) is a not-for-profit organization whose mission is to advance the revitalization of New York’s communities, with a particular focus on brownfield sites in and proximate to low and moderate income neighborhoods and communities of color.  This is being accomplished through the collaboration of non-traditional partners on policies, programs and projects aimed at achieving the sustainable reuse of brownfield sites in New York.  Activities also involve state-wide policy and program issues and strategic relationships with nonprofit regional partners.  
Many of the people engaged in NPCR’s work, including staff, the board of directors and program partners were instrumental in helping to get New York State’s brownfield law passed in 2003, which was designed to encourage the cleanup and re-use of thousands of brownfield sites, including those in low and moderate income neighborhoods. Our view is that these properties present opportunities to meet real and pressing community needs -- affordable housing, good jobs, educational & community facilities, waterfront access and open space -- that are increasingly difficult to site due to real estate pressures and rising land values that often lead to neighborhood displacement.  Unfortunately, for those of us working to revitalize low and moderate income neighborhoods, the programs created by that law have yet to become the effective tool for cleanup and revitalization that we had hoped. 

These regulations, that are the subject of today’s hearing, have the potential to significantly improve the usefulness of the programs and resources created in the 2003 law as a tool for community revitalization.  At the same time, however, the regulations have the potential to themselves become an obstacle to community-supported, productive re-use of brownfield sites. 
We are here today to share with you our thoughts on a range of technical and policy recommendations.  First however, there are two important underlying policy issues that we want to stress: 

The first underlying issue:  The MARKET PLACE DOES NOT ALWAYS WORK. Twenty five years ago the marketplace resulted in disinvestment and decay in dozens and dozens of neighborhoods across NYC’s five boroughs.  It was only with special programs, extraordinary resources, and partnering pioneers in government, nonprofits and private sector lenders and developers, that these neighborhoods have been brought back. 

The marketplace did not work 25 years ago in NYC’s neighborhoods – and it still does not work now – where the real estate market is over-heated, and there is rampant speculation and displacement.  The market is NOT equitable. The market will not produce SUSTAINABLE, healthy, diverse communities.   Left on its own, the market will not produce affordable housing and good paying jobs for the people who live in these neighborhoods.

You might ask, “why are we talking about the market place and neighborhoods and affordable housing?”   

Between the Brownfield Opportunity Area Program and the Brownfield Cleanup Program, the Department is now administering one of the State’s largest community development programs.  We believe the Department has a responsibility to recognize that their policy and technical decisions have impacts that are far wider than just how many parts per million are being cleaned up from toxic sites.  To date, the Department has not seemed to recognize that their decisions have social, economic and cultural impacts that go well beyond the technical details of the cleanup.  For example, in making decisions about who is eligible for the program and resources, the Department is now in a realm that is well beyond their traditional technical and regulatory responsibilities, and these new decision-making activities need to be carried out thoughtfully and carefully. 

Not allowing moderately contaminated public purpose projects into the Brownfield Cleanup Program, actually undercuts the ability to address community needs.  And, the brownfield tax credit, as it is currently being administered, is ironically incentivizing displacement.   In strong market areas, both of these practices  are a real threat and cannot continue to be ignored. 

With the passage of the 2003 brownfields law, the Legislature bestowed upon the NYS DEC tremendous power. With that power comes responsibility.  We believe that the Department has a responsibility to promulgate regulations for a program that is an effective tool for building strong, sustainable, diverse, and healthy communities. 

The second underlying policy issue that we want to stress is that urban centers have special needs.  The focus of NPCR’s technical testimony today is to insure that the regulations are designed to encourage protective cleanups in urban centers.  The underlying, consistent theme of each of the technical recommendations is the need for the regulations to recognize that urban centers present more complex conditions than elsewhere in the State. 

THE DETAILS:

Application of Soil Cleanup Objectives (SCOs) Tables  

The draft regulations establish a series of look-up tables, or SCOs, for four clean-up tracks based on the future use of the brownfield property: two sets of SCOs for Track 1 (protection of human health and ecological receptors), five sets of SCOs for Track 2 (protection of human health under restricted residential, commercial and industrial uses, protection of ecological receptors and protection of ground water); and allows the applicant to develop site specific SCOs under Tracks 3 and 4.  Generally, when deciding which SCOs to use, the applicant is directed to determine the future land use and then whether human health, ecological receptors or ground water protection is required and use the lowest (most protective) of the designated SCOs to guide the cleanup.

Urban Centers with Area Wide Ground Water Contamination: The most daunting question faced by volunteers who want to clean up property in NYC where there is area-wide groundwater contamination is “what will be required?”   On sites where operations have impacted the groundwater, the draft regulations indicate that a volunteer will have to meet the SCOs for protection of groundwater unless the source is removed and a groundwater remediation system is installed to control or treat any off-site migration of contaminated water.  As it stands, this approach is unreasonable in areas of background groundwater contamination because it would tie a volunteer into operation of a groundwater system in perpetuity to address the off-site contaminated groundwater. The regulations need to more clearly define what constitutes a source and to explicitly state that for groundwater remediation systems installed in areas of background groundwater contamination it is only necessary to prevent the off-site migration of contamination contributed by site operations 

NPCR Recommendation:  The regulations should state that at sites where operations have impacted groundwater and there are background levels of groundwater contamination, applicants should use the SCOs for protection of public health to guide on-site source removal.  Use of these SCOs will ensure the future safe use of the site.  In addition, the regulations should state that the groundwater remedy installed in conjunction with source removal is designed for the specific purpose of controlling contamination contributed by the site to the groundwater.  Further, the regulations should specify that all of the wells will be located within the site boundary and that the system will be turned off when the contaminant concentrations in water exiting the site are similar to those entering the site.  

Requirement to Develop SCOs: TAGM 4046 specified clean-ups levels for 125 compounds whereas SCOs were only developed for 86 compounds.  Although DEC believes that these 86 will drive most clean-ups in New York State, the fact that DEC has broad discretion to decide when an applicant has to develop an SCO for a chemical that is not on the list adds uncertainty and probable delays to projects in the BCP.  

NPCR Recommendation:  The final regulations should specify that when a contaminant is not listed in the look up table, the volunteer should be allowed to evaluate the existing site data to determine whether the toxicity or the distribution of the contaminant of concern would lead to a more stringent level of clean-up than would be proposed on the basis of the existing SCOs.  If not, then the volunteer should not be required to develop an SCO for an unlisted contaminant.  If the presence of the contaminant of concern could lead to a more stringent cleanup, then the volunteer should have the choice of using guidance values in TAGM 4046, if available, or, developing an SCO in accordance with the “New York State Brownfield Cleanup Program Development of Soil Cleanup Objectives Technical Support Document dated August 12, 2005” (and updated versions).

In order to ensure that the process does not delay the remedial program, the need for SCOs should be evaluated and, if determined necessary, SCOs should be developed by the volunteer either as part of the Site Investigation Report or in a separate document shortly thereafter.  Once the information is submitted, DEC must review and approve the SCOs in a timely manner and prior to the volunteer’s scheduled completion of the Remedial Action Work Plan.

SCOs Should Vary by Track:   The SCOs for arsenic and benzo(a)pyrene are the same under Tracks 1 and 2; so a site with b(a)p would have to be cleaned up to the same level whether it was proposed for unrestricted residential use or for industrial use.  

NPCR Recommendation:  DEC must reexamine the validity for using the same SCOs for arsenic and benzo(a)pyrene under all Track 1 and Track 2 protection of human health scenarios.  It seems invalid that the same level of protection was determined to be required for an unrestricted residential site and an industrial site.  The practical consequence of this is that all sites where either of these compounds are found pervasively across the site, along with other contaminants, would be required to implement the same level of cleanup regardless of whether the site is industrial or residential, which is contrary to the intent of use-based tables.
Groundwater Investigation and Remediation in Urban Centers 

The draft regulations set forth a framework for addressing on-site and off-site groundwater contamination, in the context of a preference for cleaning up groundwater to its classified use (which is generally drinking water throughout the State). In New York City, the major issue is how the presence of background concentrations of contaminants (i.e., ubiquitously contaminated groundwater) will be factored into the requirements for a volunteer conducting a groundwater cleanup.   How will DEC reconcile the preference for remedies that restore groundwater to its classified highest and best use in NYC where, despite this goal, groundwater is contaminated by multiple sources and cannot be used for drinking water?  Furthermore, the draft regulations require that a groundwater remedy eliminate or mitigate recontamination of the site from any off-site source, and this is unreasonable in areas of background groundwater contamination.  Although DEC may suggest that the prevention of recontamination is only necessary where it is “feasible”, feasible can be defined by different project managers in different ways adding further uncertainty, delays and likely cost to the project. 

NPCR Recommendation:  The statute recognized 1) the importance of limiting the responsibilities of a volunteer to investigation/remediation within the boundaries of a brownfield site; 2) that restoration of groundwater to its classified use may not be currently feasible; and 3) that DEC must develop a long term strategy for addressing groundwater contamination.  These concepts, addressed in sections 27-1411(2), 27-1411(6) and 15-3109 must be affirmatively incorporated into the regulations. DEC must develop the Groundwater Remediation Strategy Program and in recognition of the statute, DEC should amend the requirements for groundwater remediation to indicate that:
1) the volunteer is only responsible for capturing/mitigating groundwater impacts attributable to the site and is not responsible for addressing background levels of contamination that enter or leave the site;

2) where background levels of contamination are present, the volunteer is not responsible for restoring groundwater to its classified use; and

3) any off-site data collection activities are focused solely on the collection of data to support the qualitative exposure assessment and that volunteers are not required to delineate off-site plumes.
Ecological Receptors

DEC’s definition of an ecological resource as “all flora and fauna and the habitats that support them, excluding pets or livestock and agricultural and horticultural crops”
 is quite broad and could encompass ecological resources both on-site and adjacent to a brownfields site.  The current definition is so broad that volunteers will not be able to determine upfront whether or not an ecological receptor exists, and, if so, whether it must be addressed.  This level of uncertainty must be resolved in order for the BCP program to work efficiently and for sites to be brought to completion as soon as possible.

NPCR Recommendation:  Volunteers need a formal, upfront process for determining whether ecological receptors are present on a site and if so, whether they must be evaluated as part of the site investigation.  It is extremely important that DEC define the criteria that will be used to determine whether such receptors are present and that these criteria be included in the BCP regulations.  When developing the criteria, the unique conditions at both urban and rural sites should be considered.  At urban sites, DEC must consider the impact of the built environment, proximity to potential ecological resources, the significance of such resources in the urban environment, and the surrounding land use.  

Once a volunteer has assessed the presence of and potential need for evaluation of an ecological receptor, a definitive process by which DEC will make a final determination is needed.  
In addition, DEC’s regulations should include a defined decision-making process specifically for areas with area-wide groundwater contamination adjacent to ecological receptors.  Such a process would consider the impacts of background levels of contamination on the ecological resources and the benefits of removing the contribution of those impacts contributed directly by the site as well as the level of protection required by the proposed future use of the site.  

The DEC regulations should include a provision for compensatory mitigation for ecological resources.  EPA has recognized circumstances in their Compensatory Wetlands Mitigation Program in which proposed projects that cause impacts are allowed the option of compensatory mitigation through creation of new wetlands of equal ecological value, or restoration, enhancement or preservation of existing wetlands.  DEC’s regulations should provide for this type of flexibility in the BCP for ecological resources.

Lastly, DEC’s process for determining the eligibility of a site for the BCP should consider the ecological resources, and the need to address impacts to on- or off-site ecological receptors.

Soil Vapor

The draft regulations do not address soil vapor except to say that the remedial program must be fully protective of public health and the environment, including indoor air. However the technical support document to the draft regulations indicate that soil vapor should be addressed in accordance with the 2005 New York State Department of Health Guidance for Evaluating Soil Vapor Intrusion in the State of New York.

NPCR Recommendation:  Given that the State now requires some form of soil vapor mitigation on a preponderance of sites, the regulations must provide clarity on the manner in which soil vapor systems fit into Track 1, 2, 3 and 4 cleanups.  The regulations should specify that soil vapor “mitigation systems”, such as sub slab depressurization or sub membrane depressurization systems, which do not remove the source of contamination, may be used under any track without affecting the classification of the clean-up program.  In contrast, vapor systems, such as SVE, that are designed to remove contaminant sources, should be classified as engineering controls under the regulations. 

With respect to eligibility for the BCP, the added complexity and cost associated with both soil vapor mitigation and soil vapor removal must be set forth in the regulations as a consideration for DEC’s determination of a site’s eligibility for the BCP program.

BCP and BUD Program
The proposed regulations are silent on the relationship between the SCOs and the re-use of soil from BCP sites.  Unless the two programs can be made to work in tandem, disposal of soils from BCP sites will remain problematic and will drive up remediation costs.  The concern is that once a site is accepted into the BCP, soils from the site automatically receive additional scrutiny that complicates disposal.  
NPCR Recommendation: DEC needs to create a link between the BCP and the Beneficial Use Determination (BUD) Program to facilitate the beneficial reuse of soils from BCP sites.  The BUD program provides an ideal venue for the reuse of such soils but it is often difficult to obtain a permit.  The regulations should specify that soil taken from a BCP site can be automatically reused at an appropriate site (e.g., industrial/commercial) without the need for a BUD permit, as long as the substantive requirements of the program are met, an approach that is currently included in the regulations for other permits.  Volunteers must show that there will be no significant impact to the location as a result of reuse of their soils, but once that is shown, it should not be necessary to obtain a permit.  
Eligibility Criteria 

Last March, due to the overwhelming number of applications DEC was receiving from developers interested in the very lucrative brownfield tax credits, the Department decided to restrict access to the BCP as a way of restricting access to the brownfield tax credits.  As a result, moderately contaminated sites are now being excluded from the program. The Brownfields Law defines a “brownfield” as property that is “complicated” by contamination.  The cost of cleaning up these sites when they are slated for affordable housing and other sensitive re-uses, frequently delays or derails redevelopment for community supported end uses.   
NPCR Recommendation: DEC regulations must recognize that on public-purpose, subsidized projects (e.g., affordable housing), the costs and complexities of addressing contamination will, in almost all cases, have a complicating impact, and therefore these sites must be allowed into the BCP.  To address DEC’s concern that developers could abuse the program, DEC can rely on the profit caps that are imposed on these projects by other government agencies, (e.g., the gap analysis conducted where there are low income housing tax credits) to ensure that developers would not receive a windfall from brownfield tax credits. 

Tax Credits

The Brownfield Tax Credit has been a major reason for narrowing the eligibility for the BCP.  In particular, the tangible property component of the Brownfield Tax Credit has been viewed as excessive for properties in strong markets.  Adjusting the amount of public subsidy available through the brownfield tax credit so that it is based on a formula tied to need is critical for the State’s fiscal health and the integrity of the BCP overall.  More than 80 projects that would have been cleaned up without any subsidies under the administrative Voluntary Cleanup Program (VCP) were transferred to the BCP, and will now get tens of millions of dollars in brownfield tax credits.  Yet affordable housing projects in low and moderate income areas that cannot support the incremental cost to address the remediation will have to be cleaned up without State oversight, and will not be able to secure a liability sign-off or receive any tax credits because the State DEC is not allowing moderately contaminated sites into the Brownfield Cleanup Program.  This out-of-whack tax credit is skewing the entire program. 

NPCR Recommendation:  NPCR has consistently advocated that the Brownfield Tax Credit be administered on a formula basis that considers the financial need of the project, the cost of cleanup, and considerations of socio-economic conditions of the neighborhood. 
Urban Centers

Urban centers have a unique set of conditions that are not adequately addressed by the regulations.  Indeed, the regulations are either silent or unclear on many issues.  These include: 
· Ubiquitous groundwater contamination from multiple sources over a long period of time, 

· Lack of use of groundwater for drinking water resources, 

· Presence of large quantities of fill material, 

· Presence of sites adjacent to rivers, 

· High cost of construction, 

· Pressing need for affordable housing. 

Unless the regulations specifically require consideration of circumstances found in urban environments, there is a concern that the regulations in their current form will present an obstacle to cleanup and reuse of brownfields in NY’s urban centers.  

NPCR Recommendation: DEC should convene an Urban Center Advisory Committee to help examine these issues in detail and develop a reasonable framework for these sites that encourages cleanup and redevelopment. 
� NYSDEC Website: Brownfield Cleanup Program, Frequently Asked Questions, page 3 at http://www.dec.state.ny.us/website/der/superfund/bcpfaq.html#top
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