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New Partners for Community Revitalization, Inc. (NPCR) thanks the New York State Department of Environmental Conservation (NYSDEC) for this opportunity to present comments in connection with NYSDEC’s proposed new Soil Cleanup Guidance.  NPCR is a 501(c)(3) not-for-profit organization working to revitalize New York communities with a particular focus on brownfield sites in and proximate to low- and moderate-income neighborhoods and communities of color. NPCR’s integrated approach to brownfields redevelopment is designed to provide the tools and capacity necessary to promote community-based productive re-use of brownfields. This approach was developed through on-the-ground work with environmental justice organizations, community based groups, nonprofit and for profit developers, community lenders, and nationwide research on innovative brownfield programs. 

NYSDEC’s stated purpose in creating this new guidance is to provide a uniform and consistent process for the determination of soil cleanup goals. NPCR supports efforts to streamline, clarify and expedite the process of identifying and/or developing cleanup levels. Nevertheless, we believe that the Guidance should be amended to remove provisions that affect BCP eligibility determinations; and to clarify the appropriate use of SSCOs to ensure that remedies are actually as well as perceived to be protective.   
Guidance regarding site eligibility for the BCP does not belong in a soil clean-up policy:

The draft policy contains a reference to the use of soil cleanup objectives in assessing site eligibility for the BCP: “The fact that an SCO (or SSCO) is exceeded does not define whether a site is eligible for the BCP, whether remedial actions are required…(page 3).”  This language would be more appropriate in a guidance document on determining site eligibility, in which both the context for and the range of issues associated with eligibility are considered, and which is subject to a separate comment period. 

Clarify when and how Supplemental Soil Cleanup Objectives (SSCOs) can be used: 

SSCOs are defined on page 3 of the policy but there is no reference to them in the description of Approaches 1 through 4 for selecting clean-up levels. While they might not be applicable to Approach 1, 2 or 3, they would seem applicable to Approach 4 in which a “remedial party may propose site-specific clean-up levels…based on other information (page 5).”  The lack of reference to SSCOs in Approach 4 creates confusion.  Some guidance on using SSCOs is provided in Paragraph E (page 10-11) where it is stated that “SSCOs…may be used as if they were included in Part 375.”  However, this language is vague, and it would be more helpful to explain the use of SSCOs in terms of Approaches 1 through 4, which provide the framework for this policy.

Approach 4 allows remedies that do not include numeric soil cleanup levels:
Approach 4 allows remedies that do not include site-specific cleanup levels (for example, it allows a remedy that is based on the dimensions of an excavation). This approach is inconsistent with remedial program guidance in Part 375 2.8, 3.8 and 4.8 which allows modifications to cleanup levels but requires some type of cleanup level. Acceptance of remedies that do not have some type of cleanup level with which to measure the effectiveness of the remedy and to ensure protection of human health and the environment runs the risk of allowing less protective cleanups or at least the perception of less protective cleanups.
Omission on page 3: 

The bulleted list of soil cleanup levels on page 3 is missing the reference to cleanup levels for nuisance conditions described on page 12. 
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