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Thank you for the opportunity for New Partners for Community Revitalization, Inc. (NPCR) to present these comments to the New York State Department of Environmental Conservation (NYSDEC) in connection with NYSDEC’s proposed new policy, DER-32, Brownfield Site Cleanup Agreements (BCA).  NPCR is 501(c)(3) not-for-profit organization working to revitalize New York communities with a particular focus on brownfield sites in and proximate to low- and moderate-income neighborhoods and communities of color. NPCR’s integrated approach to brownfields redevelopment is designed to provide the tools and capacity necessary to promote community-based productive re-use of brownfields. This approach was developed through on-the-ground work with environmental justice organizations, community based groups, nonprofit and for profit developers, community lenders, and nationwide research on innovative brownfield programs. 

NYSDEC’s stated purpose in creating this new policy, DER-32, is to establish a Brownfield Site Cleanup Agreement (BCA) process that is more predictable and streamlined. This is a laudable goal and NPCR supports that objective. Nevertheless, the draft policy also contains some language that appears to be inconsistent with Part 375 and this may create administrative problems, which are counter to that objective. 

Proposed policy suggests a change to the Brownfields Cleanup Program application procedures that is inconsistent with Part 375

The procedure section of the proposed policy includes the following language regarding the submission of BCP applications: “Such applications should not be submitted until the person is ready, willing and able (e.g., funding, access, and contractual matters are in place) to advance the remedial project” (page 2, Section V Procedures).  This language, which relates to the application, appears to be out of place in a policy on Brownfield Site Cleanup Agreements and would seemingly change an important policy related to BCP applications. Our read of the statute and Part 375 reveals that neither contains a requirement that a party be willing, ready and able to move forward with a remedial project before submitting an application.  Moreover, the language does not provide a clear “yardstick” by which to measure readiness, which would likely make it a difficult provision for NYSDEC to administer. We understand that the issue being addressed here is that parties are taking significantly more than 60 days to return the BCAs. While we understand NYSDEC’s concern, we believe that this is not a good solution, in that it will create more problems, particularly for nonprofit developers, who are trying to assemble financing for a brownfields redevelopment project. We respectfully request that DEC consider deleting this provision and instead create a provision that would provide DEC specific recourse if the BCA is not returned within the necessary timeframe.

Proposed requirement for payment of interest is inconsistent with Part 375-1.5(b)(3)(i) and burdensome for non-profit developers
NYSDEC has also proposed changes to the procedures for payment of State Costs. Paragraph 5 of the draft BCA indicates that failure to pay State Costs in a timely manner will result in a late payment fee and interest at a rate of 9% from the date the payment is due until it is paid. The Payment of State Costs section of Part 375 (Section 1.5(b)(3)(i)) does not include any reference to charging interest on late payments for State Costs.  Further, a 9% interest rate will be particularly punitive for non-profit developers.  We recommend that the interest payments be deleted or moderated.

Proposed dispute resolution clauses are narrower than and inconsistent with Part 375-1.5(b)(2)(i) through (vi)
The proposed dispute resolution section in the BCA raises two concerns. First, the proposed language restricts the matters that can be addressed through dispute resolution to matters related to Departmental decisions on remedial activities.  This limit appears to be inconsistent with the Part 375 guidance in Section 1.5(b)(2)(i), which has no such limit, and most importantly, eliminates an important mechanism by which applicants can seek to improve the Brownfields Cleanup Program. We are advised by NYSDEC that the change was intended to prevent parties from bringing statutory suits under the dispute resolution clause. While some parties may be using dispute resolution inappropriately, the proposed change is far-reaching and we suggest that statutory suits might better be prevented with more targeted language. Second, the proposed language requires that all costs incurred by the Department related to dispute resolution are State Costs and as such, subject to reimbursement. This language also appears to be inconsistent with Part 375-1.5(b)(2)(i) through (vi) and it seems unreasonable that applicants automatically be required to bear the burden of the dispute resolution costs when there may be cases in which disputes are settled in their favor.  
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