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New Partners for Community Revitalization, Inc. (NPCR) would like to thank you for the opportunity to present these comments to the New York State Department of Environmental Conservation (NYSDEC) in connection with NYSDEC’s proposed new policy, DER-30, Real Property Eligibility Opinions for the Brownfield Cleanup Program. NPCR is a 501(c)(3) not-for-profit organization working to revitalize New York communities with a particular focus on brownfield sites in and proximate to low- and moderate-income neighborhoods and communities of color. NPCR’s integrated approach to brownfields redevelopment is designed to provide the tools and capacity necessary to promote community-based productive re-use of brownfields. This approach was developed through on-the-ground work with environmental justice organizations, community based groups, nonprofit and for profit developers, community lenders, and nationwide research on innovative brownfield programs. 

It is our understanding that NYSDEC’s objective in creating this new policy for early BCP eligibility opinions on properties within a Brownfield Opportunity Area (BOA) study area or a designated BOA is to facilitate the marketing of such properties. While this policy may not have wide applicability since it presupposes the conduct of a Phase II separately from the development of the project, NPCR supports the concept of marketing of brownfield sites in BOAs. However, the draft policy contains several requirements that may be inconsistent with the BOA program objectives and which seem to limit the value of the policy overall. We therefore recommend several changes, which we believe will broaden the usefulness and value of this policy and at the same time help ensure that it will not undercut the State’s BOA program. 

Policy title is misleading.

The title of this policy is misleading; the policy is limited to rendering eligibility opinions for sites in BOA study areas and the title should be amended to clarify that purpose. 

Policy should be consistent with State efforts to promote the BOA Program.
We are concerned that the policy may inadvertently undermine the visioning and planning goals of a BOA because it provides that DEC will opine on eligibility “before a site owner or developer is prepared to propose an actual project....” (DER-30, page 1).  It is important that this new policy complement the BOA program by encouraging property owners and developers to participate in the BOA planning process and ultimately to cleanup and redevelop brownfields sites in a way that is consistent with the BOA plan.  This might be accomplished in one or more of a variety of ways. For example, DEC could require that all applicants for this early opinion must also be required to submit their strategy for encouraging consistency with the BOA plan. In addition, at a minimum, when DEC receives an application, DEC should be required to notify the Department of State (DOS) and share the applicant’s consistency strategy with DOS, and DOS should in turn be required to notify the BOA grantees. DEC could also require that the requester participate in the BOA Steering Committee to help ensure that there is an exchange of plans and information about the site and the BOA study area as a whole.  DEC might also be able to build additional incentives into the policy that will encourage development that is consistent with a BOA plan, such as expedited BCP application review.
The requirement for a Phase II is inconsistent with Part 375 and could delay the issuance of eligibility opinions at some sites for which they would be beneficial.  

As currently structured, the BOA program does not provide funds for Phase II/site investigative activities until Step 3. Therefore, projects that rely on BOA funding for site assessment will not be in a position to submit a request for an eligibility opinion until years into the BOA process. Moreover, a requirement for a Phase II is inconsistent with Part 375-3.3 (a)(4)(ii) which states that “in determining eligibility, the Department…may request performance of a subsurface investigation (commonly referred to as a Phase II)… if the Department is unable to determine that the site is a “brownfield site” based upon the information in the application.” DEC should maintain the flexibility provided in Part 375 to render an eligibility opinion on an application for a site within a BOA study area prior to the conduct of a Phase II where there exists sufficient information to form such an opinion. 
Eligibility opinions are not binding and are only valid for one year.
Given the time and effort expended by both the requestor and the DEC in preparing and reviewing an eligibility opinion application, it is unclear why eligibility is not binding and why it is valid for only one year.  To the extent conditions at the site change, it would be in the property owner’s best interest to provide that information to DEC; absent any change there would be no reason for the eligibility opinion to change.  Continually having to renew an eligibility opinion would seem to significantly reduce the value of this eligibility opinion. The guidance should be modified to indicate that the eligibility opinion remains valid and binding until the BCP application is submitted unless new information arises about the site, in which case that data must be submitted to DEC.

DEC should streamline the BCP application process for those sites deemed eligible.

The draft guidance suggests that having a property eligibility opinion could reduce the time required to process a BCP application without giving any concrete description of how that would work, Since an eligibility opinion provided under this guidance is applicable only to the property, and not the requestor, we propose that the BCP application be shortened to require only requestor eligibility information and DEC’s review should be limited to that information. 
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