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These recommendations were developed by New Partners for Community Revitalization Inc. (NPCR), in consultation with representatives of the New York City Environmental Justice Alliance (NYCEJA).  NPCR is a New York City-based nonprofit organization that is co-directed by Jody Kass and Mathy Stanislaus. The mission of NPCR is to bring together diverse stakeholders to advance the revitalization of New York’s communities, with a particular focus on brownfield sites in and proximate to low and moderate income neighborhoods and communities of color. The New York City Environmental Justice Alliance (NYCEJA), is a fifteen-year old group of community based environmental organizations from low-income neighborhoods concerned with achieving environmental justice in NYC’s communities of color.  NYCEJA and its member organizations led the successful effort to develop and include the area-wide community planning program, the Brownfield Opportunity Area (BOA) Program, in the 2003 NYS Brownfields Law and is currently leading BOA planning efforts in Brooklyn and the Bronx. 
Background 
The City’s population is expected to increase by one and a half million people over the next 25 years. To accommodate this growth, New York’s five boroughs will have to make room for hundreds of thousands of new housing units, and thousands of new jobs and employment opportunities will need to be generated. New schools, hospitals, and open space will also be needed. And, while the City’s growth strategy needs to adequately accommodate the needs of these future New Yorkers, it also needs to address the needs of the people who currently live in these neighborhoods, where there already exists a severe housing shortage, intractable pockets of poverty, and a lack of open space.  

How will all these new people be accommodated?  Where will these people go to live, work and recreate?

Twenty-five years ago the marketplace resulted in disinvestment and decay in dozens and dozens of areas. The middle class was fleeing the City, there were escalating crime rates, and the City was facing an enormous and growing in rem tax foreclosure problem.  Now, the City’s portfolio of developable land is dwindling. The City no longer owns vast swaths of unused land and buildings.  Most of the vacant and underutilized property continues to be in low and moderate income neighborhoods, but it is privately owned, and much of it is considered to be brownfields – properties contaminated from past industrial uses or illegal dumping. 
The marketplace did not work 25 years ago in NYC’s neighborhoods, and it still does not work now, where there is rampant speculation and displacement in virtually every neighborhood across the City, which has been fueled by recent and ongoing rezoning actions from manufacturing to mixed use. Left on its own, the marketplace will not produce affordable housing and good paying jobs for the people who live in these neighborhoods or for the low and moderate income people who will  be coming to New York over the next 25 years. It also will not produce sustainable, healthy, diverse communities.  

The answer to NY’s brownfields problem and long term growth should not be grounded in “deal flow.”  It is not about how to entice a developer to buy, cleanup and build, as-of-right, what will make him/her the most money. What is needed, particularly in low income communities, is a strategy whose centerpiece is a strong community planning and redevelopment agenda that also integrates solutions to the costs and complexities associated with brownfield conditions.  At the same time that the City considers how to accommodate its long term growth need, given that low income communities are burdened by the clustering of brownfields and the historic siting of low uses (such as transfer stations), there is also a need to affirmatively address environmental justice concerns. 
The City does not have a comprehensive brownfields program.  Brownfield issues appear across all the City’s agencies, in connection with planned housing, economic development or park projects, and are generally handled on an ad hoc, project-by-project basis. The mandate to address NYC’s brownfields and the issues associated with brownfields should not be considered in a vacuum.  NYC has entered the next generation of urban development, and there is a need to create new approaches and programs that will respond to this changed landscape.  It is time to realize that the remaining portfolio of property to accommodate NY’s real estate needs are almost all complicated by brownfield conditions, and it is time to develop a thoughtful, comprehensive approach to dealing with these sites in the context of the competing land use goals.  
Thank you for inviting us to share our thoughts on how to integrate brownfield reclamation activities with the City’s long term growth strategy.   We have identified several detailed recommendations, grouped under a series of objectives:  
RECOMMENDATIONS

Objective #1: Develop and implement an area-wide approach to long term growth and brownfields reclamation.  

An area-wide approach is crucial if the City is going to maximize its limited resources and achieve the goal of making and keeping its neighborhoods healthy, diverse, and sustainable.  An area-wide approach involves residents and community groups working together with the City to help create a vision for what they want their neighborhood to look like.  An area-wide approach is about creating value particularly in low income neighborhoods that are home to multiple brownfield properties and have suffered from disinvestment and decay.  For many low and moderate income New Yorkers who have been living in close proximity to derelict and under-utilized brownfield sites, these properties are viewed as opportunities to meet real and pressing community needs -- affordable housing, good jobs, educational & community facilities, waterfront access and open space -- that are increasingly difficult to site in NYC due to rising land values.  An area-wide strategy would revitalize such neighborhoods – not by developing one parcel at a time, but by creating a vision for an entire area, including housing, shops, small manufacturing, public amenities, and infrastructure improvements: street lights, trees, parks, sidewalks and roadways. These are the things that together make functional communities and livable neighborhoods that allow current residents to remain and attract new residents.

· Utilize the Brownfield Opportunity Area (BOA) Program to achieve planning and redevelopment objectives.  The BOA Program, created n the 2003 NYS Brownfields Law, is a new community planning tool that utilizes an area-wide approach to address entire neighborhoods and clusters of brownfields within those neighborhoods, including the conditions fueling abandonment and decay. The BOA Program was conceived as a tool to help low income communities burdened with multiple brownfield sites, high incidence of disease, and unemployment, to identify and implement alternatives to noxious uses being the primary re-use for brownfield sites. The City should encourage Community Based Organizations (CBOs) to apply for BOA planning grants from the State and work hand-in-hand with them to implement the projects that emerge from the planning process. 
· Establish a transparent decision-making and support system in connection with the BOA Program – The City needs a transparent process for making decisions on applications from Community Based Organizations for BOA funding.  In addition, the City needs to develop a strategy to facilitate and implement the plans that emerge from the Brownfield Opportunity Area program.  There would be value in the City developing and regularly updating a strategy to advance individual BOA projects and plans.  In addition, the State Brownfields Law is sorely lacking in provisions and resources to implement the BOA Plans.  The City should lead by example and show the State and other municipalities that there is real value in this type of collaborative, smart growth planning and prioritize resources to implement these plans. 
· Prioritize and coordinate demolition and infrastructure activities. Because brownfields are typically the result of disinvestment and decay, prior to reuse, there is often the need to undertake fairly extensive and expensive demolition; and sewer, water, and other infrastructure improvements might be needed to maximize the value and opportunities in strategic areas.  The City should prioritize the identification and implementation of the capital improvements and coordinate the funding, scheduling and construction necessary to advance community-supported plans.
· Prioritize and coordinate code enforcement. Illegal dumping and ongoing noxious uses often accompany the existence of brownfields.  Coordinated, persistent code enforcement needs to accompany cleanup and reclamation activities to advance community supported plans. 

· Selectively forgive real estate taxes.  Coordinate real estate tax forgiveness on brownfield sites in coordination with the carrying out of the cleanup and reuse of a property consistent with the community’s vision. 
· Modify the Tax Lien Sales Program to facilitate community supported brownfield projects. - The Tax Lien Sales Program could be one vehicle for promoting area-wide community supported brownfield redevelopment projects. This would involve a modification of the tax lien sales program that permits certain strategic properties to be pulled out of the normal tax lien sale process.  The focus would be on strategic properties that are potentially catalytic to neighborhood revitalization – particularly those in distressed communities.  These properties can then follow a process similar to HPD’s Third Party Transfer Program in which a third party working in partnership with a community based nonprofit organization would ultimately own the property and the City would work with these partners to finance, and complete remediation and redevelopment plans on the property.   
· Create incentives but no inventory – It is important to underscore that creating an inventory of sites would have the unintended consequence of stigmatizing properties and disincentivizing their redevelopment. Rather than attempting to spend the time and resources to identify and catalogue all of the City’s brownfields, which would likely be nearly impossible and a counter-productive task, the focus should be the provision of tools that advance partnerships between communities, nonprofit and for profit organizations around the cleanup and re-use of brownfield sites. 
· Create a public-private brownfields advisory committee. The City should establish a brownfields advisory committee comprised of a diverse set of stakeholders to ensure that various important perspectives are considered in the development of a brownfield strategy for NYC.  The City can reap tremendous benefits by having external stakeholders assist the City on its brownfields agenda.  Indeed, the City has successfully integrated many stakeholders’ perspectives and resources into a City approach on housing, sustainability, energy and other complex and emerging issues.  The insight of non-governmental stakeholders will be especially valuable because successful brownfields redevelopment involves overlapping disciplines, multiple resources and partnerships between the City, local communities and the private sector.  
Objective #2: Utilize, facilitate and rely on local nonprofit leadership and the existing community development delivery and neighborhood investment infrastructure. 
Nonprofits can bring value to government programs and funding sources by helping to make them more efficient over the longer term.  In the last two decades, local nonprofit organizations have successfully partnered with the City in turning around their neighborhoods to meet critical needs such as affordable housing, health services, and local job-creation.  As the community development landscape continues to evolve, there is a tremendous need to integrate into the brownfields arena the value that nonprofit intermediaries and locally based nonprofits have traditionally brought to community development programs.   Any strategy for sustainable growth and brownfields reclamation must incorporate and take advantage of the leadership and capacity of nonprofit community based organizations.  
· Develop an affirmative plan for coordinating brownfields planning, investigation, remediation and redevelopment that builds on the existing infrastructure for delivery of neighborhood community development services. 

· Provide funding for technical assistance to local community groups to partner with the City. Many nonprofit organizations do not have the capacity to deal with the technical complexities, extended time-periods, and increased costs associated with brownfields reclamation.  Included in the larger plan should be resources for providing technical assistance to community groups to actively engage in and lead brownfield planning, investigation, remediation and redevelopment activities. 
· Develop new partnerships with groups to bring the specialized capacity needed to address the City’s changed real estate landscape.   There is a rich network of hundreds of nonprofit groups across the City who are deeply concerned about conditions in their neighborhood and have developed specialized expertise in various community development disciplines.  For example, NPCR has designed specialized programs to deliver technical and financial assistance, in partnership with local community-based organizations, on brownfield projects to enable the revitalization of low and moderate-income communities in New York City.  
· Utilize the NY Metro Brownfields Redevelopment Fund Program (the “Fund Program”).  The Fund Program is a new tool conceived by NPCR that uses federal and City dollars to credit enhance private sector remediation loans on community supported projects.  There is the opportunity for the City to maximize use of this new program by increasing staff, providing additional resources and identifying candidate sites. 
Objective #3: Develop and enhance City agency capacity to address brownfield conditions. 

The brownfields “field” is young; and the federal and State statutes and regulations that govern the industry are in a state of flux.  As the landscape continues to evolve, there is a tremendous need for the City to develop the capacity to both address the technical issues that arise on projects; and also to articulate the specialized needs that are extraordinary to urban sites. Frequently, the technical issues that arise out of the actual or suspected presence of contamination on a site are extremely complex.  This technical complexity, together with the cost and liability concerns that attach to every decision have delayed and derailed many projects.  What is needed is the institutional capacity to manage and coordinate complex and often over-lapping technical and legal issues relating to site assemblage, site assessment, remediation and development, and the coordination of key City agencies, and State and federal regulatory agencies. 
· Promulgate transparent regulations for DEP regulatory oversight of hazardous waste issues. Where the City is acting as the regulator, independent of the NYS Brownfield Cleanup Program and without NYSDEC oversight, the City needs to establish a decision-making process regarding the appropriate cleanup plans for brownfields sites.  The City should promulgate regulations for cleanup levels, the necessary cleanup activities, use of engineering and institutional controls and the public process for review and comment on City decisions.
· Establish a transparent process for enforcing and monitoring institutional controls. Brownfield remediation plans frequently involve the partial cleanup of contaminants coupled with the installation of engineering and institutional controls. The long-term enforcement and monitoring of these engineering and institutional controls, even though there is a new State reporting requirement, effectively falls primarily to the City’s agencies.  The safety of re-using such sites, as well as the public confidence in these control measures requires that City agencies responsible for managing and monitoring the controls have adequate capability to implement such responsibilities and that they also regularly report to the public on the implementation and adequacy of such controls. 
· Integrate the costs and complexities of brownfields redevelopment into the City’s development programs.   City Agencies, particularly those that have a role in property disposition and development, as well as intermediary private organizations with which the City partners to facilitate development, can facilitate and incentivize the private sector to take the risk of redeveloping brownfield sites.  However, the absence of a strategy that deals directly with the complications associated with brownfield redevelopment is having a negative impact on affordable housing projects, as housing subsidies, intended to make the units more affordable are being spent addressing the environmental issues and unexpected transaction costs. New timelines for developing real estate need to be crafted to reflect the time it takes to dig and haul contaminated soil, extract soil vapor and clean groundwater, and/or secure a State regulatory sign-off.  Subsidies need to reflect a balance between the marketplace, affordability and job generating goals, the costs of remediation, and the financial needs of the project.  
Objective #4: Encourage and maximize utilization of State and federal brownfields programs and resources. The regulatory and legislative landscape is shifting with new federal and State comprehensive brownfield laws that create new programs, tools, resources and opportunities. The City needs to position itself to take advantage of the hundreds of millions of dollars annually that are now available for brownfields and also ensure that the City has a comprehensive approach for integrating these resources into neighborhood planning efforts. While the City has successfully applied for and secured federal brownfield resources, there continue to be missed opportunities and delays in implementation. 

· Develop a formalized consultation process with potential nonprofit partners to add value to funding applications. 
· Provide Regular Progress Reports. Regularly reporting on the City’s efforts to secure and implement received grants will encourage more applications and help ensure that the funds that are secured for brownfield redevelopment projects and programs are spent in a timely manner. A regular tracking/reporting responsibility would also encourage transparency and help to ensure that an appropriate level of effort is dedicated to advancing these programs.
· Apply for other federal grants that can be linked with brownfields funding.  Because brownfield redevelopment involves not only environmental contamination but also the full range of development issues, the City needs to take a broad look at potential resources that can assist a brownfields redevelopment project.  Resources are available from other agencies beyond the US Environmental Protection Agency, including the Economic Development Administration, the Department of Transportation, the Department of Housing and Urban Development, etc. 
· Help to position NYC neighborhood groups to take advantage of new federal and State resources.  Provide seed funding, technical support and other resources to encourage local groups to apply for federal and State brownfield funds that are available to nonprofit organizations. 
· Develop a strategic policy Initiative to ensure that the needs of urban centers are reflected in State brownfields rules, regulations and law.  Urban centers have a unique set of conditions that need to be accommodated in the rules, regulations and guidance that implement the State’s brownfield programs, e.g., there exists ubiquitous groundwater contamination from multiple sources over a long period of time, the presence of large quantifies of fill materials, etc.  Unless the regulations specifically require consideration of circumstances found in urban environments, there is the concern that they will present an obstacle to cleanup and reuse of brownfields in NY’s urban centers.  The City of New York should reach out to leaders in urban centers around the State and develop a common agenda and strategy to advance the needs of urban centers. 
· Develop a strategic policy initiative to ensure that the needs of urban centers are reflected in federal brownfields rules, regulations and law.  The 2002 federal brownfields law will soon be up for reauthorization.  There is the opportunity for the City to reach out to municipalities around the country to identify a common agenda and strategy for advancing the needs of urban centers.  Likewise, there are brownfield related issues at other federal agencies that need to be resolved.  For example, there are federal housing programs that discriminate against brownfield sites in favor of greenfield sites, e.g.,  the Section 202 program.  The City could partner with municipalities facing similar obstacles in order to articulate and overcome the obstacles to reclamation of urban brownfield sites across the country. 
Objective #5.  The City should advocate for State-level administrative and statutory reform measures to enhance the use of the State’s brownfield programs as a tool to reclaim NYC brownfield sites. There is widespread agreement that the brownfield programs are not working as intended by the Legislature. Many believe that 2007 will bring the opportunity for targeted brownfields reform. 

· Brownfield Cleanup Program (BCP)  

· Reform the Brownfield Tax Credits (BTC) so that the BTCs go to projects that need them.  Adjusting the amount of public subsidy available through the brownfield tax credit so that it is based on a formula tied to need is critical for the State’s fiscal health and the integrity of the BCP overall.  The tangible property component of the BTC should be re-structured so that projects, where the cleanup cost is a high percentage of the total development cost, would receive the maximum amount of BTCs; and projects where the cleanup cost is a low percentage of the total development cost would receive few or no BTCs.  
· Clarify that any project or applicant is eligible to enter the BCP and carry out site investigation and cleanup activities under the BCP, (though only those projects that meet newly established need criteria would be eligible for financial subsidies).  
· The Part 375 regulations and soil vapor guidance need to accommodate the circumstance of urban centers. 
· Brownfield Opportunity Area (BOA) Program 

· Provide financial incentives for private property owners/developers to participate in the BOA planning process and foster implementation of projects in designated BOAs.  Frequently, the ability of a neighborhood to reverse the cycle of disinvestment and decay is largely contingent upon whether or not, one, or a cluster of brownfield sites, can be reclaimed for productive re-use.  Unfortunately, in many areas, these strategic sites are privately owned, and often, by recalcitrant owners who are not willing to work with the community or government to have their property tested, cleaned up and put to productive re-use. Incentives might include grants, loans or amending the Brownfield Tax Credit (BTC) to provide an 8% bonus for projects built consistent with a BOA regardless of whether or not the property is located in an Environmental Zone.  

· Eliminate the need for a Legislative MOU and replace it with an annual reporting responsibility by the Administration to the Legislature on how grantees met the existing statutory selection criteria, and annual reporting on the progress of the overall program. 

· Establish one agency to administer the BOA Program in order to create accountability and reduce confusion, delay and redundancy.  
· Establish an Advisory Council to help design, establish and administer the BOA Program. 

· Environmental Restoration Program (ERP) - The intent of the 2003 statutory change to the Environmental Restoration Program (the Bond Act) which added Community Based Organizations (CBOs) was to make the ERP more robust by allowing CBOs to utilize the ERP resources in partnership with municipalities.  

· Clarify that CBOs can act in the place of municipalities, including holding title for public purpose end uses, provided there is documented evidence that a CBO is acting in partnership with the municipality. 

· Clarify that State assistance payments may be made directly to a CBO acting in partnership with a municipality.

· Clarify that the liability protections afforded to municipalities are affirmatively also provided to CBOs who partner with municipalities. 
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