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Good afternoon.  I am Laura Truettner from New Partners for Community Revitalization, a not-for-profit organization that works to revitalize New York’s low- and moderate–income neighborhoods and communities of color.  NPCR promotes community-supported and area-wide approaches to the cleanup and re-use of brownfield sites and works to ensure that cleanups benefit low-income neighborhoods and provide area residents with a meaningful role in planning for the future of their neighborhoods. 
For years, NPCR has been asking for a strong City response to the brownfield challenges facing NY’s poorest communities.  In 2002, NPCR led the call for the creation of a centralized NYC brownfields office with a broad mandate to address the intractable problem of multiple brownfield sites in low-income areas. Needless to say, we were delighted when Mayor Bloomberg created the Office of Environmental Remediation in June 2008.  And, in April 2009, after securing several changes that strengthened the cleanup and monitoring portion of the legislation and ensured a strong legislative mandate for the community aspects of PlaNYC, NPCR endorsed the NYC Brownfields and Community Revitalization Act.   Now that the Law has passed, we are pleased to provide comments on the rule making, which is the subject of this hearing, and which will be critical in determining the ultimate success of the legislation. 

We have read the rules and have also received several briefings from the Office of Environmental Remediation.  Overall, we believe that these rules, which govern the Local Brownfield Cleanup Program, will provide for the orderly and efficient administration of the program.  

Nevertheless, we are concerned that the rules governing the community aspects of the Law, which are so crucial to advance sites in low- and moderate-income neighborhoods, are not yet being promulgated.  This includes provisions for: i) financial incentives targeted to LMI communities; ii) a mandate for developing programs for the sustainable growth of low income, distressed areas; iii) education and training of CBOs, property owners, and developers; iv) assistance to CBOs securing other public funds, such as State BOA grants; v) OER’s role in advancing partnerships between City agencies and CBOs in the BOA program; and vi) OER’s program evaluation and public reporting obligations. It is crucial that the rule making be balanced, without balance there is a concern that the priorities and resources of OER and the City overall, will be focused disproportionately on the regulatory program, at the expense of the other equally important provisions of the Law.

With the understanding that the City intends to expeditiously promulgate rules that address the balance of the Law, NPCR is here today to express our support of the current rule-making.  We have concluded that under these rules, the local brownfield cleanup program will provide for protective cleanups that are consistent with State Law.  

There is a particular urgency to promulgating these rules and geting this program up and running because it is anticipated that the LBCP will address many of the sites that have been left in limbo by the State. The eligibility guidance for the New York State Brownfield Cleanup Program (BCP) has disqualified many NYC sites from regulatory oversight.  As a result, sites are being cleaned up without oversight and many projects are being delayed because lenders want a regulatory sign-off on the cleanups.  Many affordable housing projects are caught in this gap. The LBCP will fill a critical function by providing oversight of such cleanups.

And, most importantly, the program achieves cleanups in a manner that is, in our view, as protective as Part 375- the NYS Department of Environmental Conservation’s own rules for the Brownfield Cleanup Program.  It does this by:

· Ensuring that remedial actions are selected in accordance with the same criteria used in the NYS BCP; 
· Providing that the cleanup standards and cleanups on City sites are consistent with the NYS BCP; and
· Requiring interagency and public notification regarding engineering and institutional controls and monitoring of those controls.

It is also worth noting that OER has included several innovative provisions in the local BCP rules that go beyond the State requirements.  The rules require that during each phase of work, notifications be sent to a broad range of stakeholders, specifically including CBOs in surrounding Brownfield Opportunity Areas. This notification could be extremely important in ensuring that CBOs are aware of private developer efforts within the boundaries of their BOA study area.  To ensure that this provision is effective, we suggest the rules specifically state that notification be sent to CBOs for all sites that are located in or adjacent to the BOA study areas or designated BOAs in which they participate.  

The rules also require that each remedial action plan include a community protection statement that describes the efforts that will be taken during the remedial action to protect the health and safety of residents in the vicinity of the site. The LBCP rules also require, on a case-by-case basis, preparation of a Sustainability Statement, which describes the actions the enrollee will take to increase the use of sustainable procedures during remediation. Such statements, while not enforceable will have two benefits.   First, the drafting will help increase the awareness of developers of the possible additional public heath burdens that remediation activities create for NYC communities and encourage them to provide mitigation measures. Second, the statements are intended to provide clear, accessible information about technical issues to nearby residents.  Separately, the rule also benefits low- and moderate-income communities by including provisions for waiving application fees for sites within a BOA, and for affordable housing and community facility development projects.

While NPCR is generally supportive of the rules, there are a number of changes that could be made to increase the effectiveness of the program. The first concerns the eligibility criteria. The rules require that consultants certify that a site is eligible but do not provide sufficient guidance to make that determination.   This lack of clarity will cause uncertainty for consultants and, we believe, ultimately for OER.  The uncertainty will in turn cause delays in getting sites into the program. To eliminate the uncertainty, OER either needs to clarify the eligibility criteria or delete the requirement for consultant certification.  

Second, because the rules recommend that sites enter the program after a remedial investigation is complete, there will be little or no oversight during the investigation.  To address this, the rules should require that all applicants attend a pre-application meeting.  Further, on sites where investigative work is necessary, the rules should require that OER’s pre-enrollment letter (issued following the pre-application meeting), include the site-specific investigative tasks that were discussed at the meeting. This step will encourage more adequate site investigations and add more certainty to the process.  

Third, the rules should require that copies of annual institutional and engineering control certification reports are placed in the document repository and are also electronically accessible to the public.  NPCR has several other minor comments that have been included as an addendum to this testimony.
Overall, NPCR believes that the City’s proposed rules will ensure that cleanups conducted under the LBCP are protective of human health and the environment. The LBCP will also advance the revitalization goals of many low- and moderate- income communities by promoting the cleanup and redevelopment of projects excluded from the State’s program. 

Thank you for this opportunity to comment.
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· Page 2: Definition of “affordable housing development” should also include projects built by a for profit development corporation in partnership with a not-for-profit organization. 

· Page 3: Definition of a “community facility development” should also include projects built by a for profit development corporation in partnership with a not-for-profit organization.
· Page 12: Public Interest Considerations:  Please clarify why staff resources impact the decision to reject an application determined not to be in the public interest?

· Page 33: It appears there is a typo in Section e.7., the word ‘local’ should be inserted before “brownfield clean-up program” in line 3. 

· Page 50- Regarding the term “matters addressed” (in the NFA letter) please clarify that if an enrollee receives a grant or recovers costs from a PRP and those funds are used for the cleanup activities that those activities are likewise “matters addressed” 

· Page 51- Please clarify why an enrollee is not entitled to recover costs until after C of C issued?
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