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New Partners for Community Revitalization, Inc. (NPCR) is a not-for-profit organization that works to revitalize New York’s low- and moderate–income neighborhoods.  As part of our mission, NPCR promotes community-supported and area-wide approaches to the cleanup and re-use of brownfield sites and works to ensure that cleanups benefit low-income neighborhoods and communities of color and provide area residents with a meaningful role in planning for the future of their neighborhoods.  

NPCR is very supportive of the Bloomberg Administration’s leadership efforts to advance brownfield revitalization across the five boroughs. In May 2009, the NYC Brownfields and Community Revitalization Act authorized the City to develop tools and resources to overcome the history of disinvestment and decay that has limited development in so many of New York City’s underserved neighborhoods. This local law encourages new partnerships between local government, residents, property owners, local businesses, community organizations and neighborhood lenders, and it establishes the City as a fully engaged partner in the implementation of the state’s innovative Brownfield Opportunity Area (BOA) program. In accordance with PlaNYC, the NYC Brownfields and Community Revitalization Act formally recognizes and prioritizes resources for projects built consistent with BOA plans, and will position City neighborhoods to successfully compete for state, federal and private sector resources. To this end, the City’s rules for the financial incentive grant program, which are the subject of this hearing, are a critical step towards incentivizing comprehensive clean-ups and the development of community-supported projects in NYC.  

First and foremost, we would like to thank the Office of Environmental Remediation (OER) for developing this grant program, which targets investigation and cleanup dollars and technical assistance where they are needed most - to nonprofit developers and community-based organizations (CBOs) participating in the BOA program or developing community supported projects. We are especially pleased that OER, in response to our request, is including grants to advance and strengthen the participation of CBOs in the BOA program. This will help ensure that resources support revitalization efforts in low- and moderate-income (LMI) neighborhoods that have less access to and a greater need for funds. 

The rules under consideration today authorize a comprehensive and sophisticated program that provides grants for a wide range of activities, including: BOA program support, pre-development, investigation, remediation, and insurance. The program provides a track one cleanup bonus, a BOA strategic property bonus, technical assistance grants and a highly innovative BOA match grant. In total, the program provides up to $140,000 in grants to BOA strategic sites that are enrolled in the LBCP. The rules also introduce the concept of “preferred community development projects” which include sites within a BOA, affordable housing sites and community facility developments and these projects may receive up to $130,000 in grants if enrolled in the LBCP.  The same grant for non-preferred projects caps out at $85,000. OER has also provided much needed $10,000 technical assistance (TA) grants for CBOs who want to apply to the BOA program and BOA program match grants of up to 10% of the BOA grant amount or $25,000, whichever is lower. And, OER has developed the necessary program infrastructure to facilitate and streamline the use of such grants: a grant administrator, qualified vendor lists, and lists of eligible services and reimbursables. OER’s financial incentive program provides thoughtful, targeted support for brownfield projects and even more importantly, will foster equitable development by providing additional resources for community supported projects in LMI communities.

NPCR has several substantive recommendations that we believe could strengthen the program.  In addition, we have a few suggestions that will increase clarity and consistency (and these suggestions are included in an attachment to this testimony).  Although we believe that our recommendations are important and will improve the program, we also believe that OER’s priority should be to get the program up and running as quickly as possible. Therefore, NPCR defers to OER’s judgment as to the most appropriate time to introduce the recommendations noted below into the rules.

Recommendations: 

1. Clarify that BOA TA grants are for Step 1, 2, and 3 – This new program provides $10,000 in TA grants to CBOs preparing a BOA application. NPCR recommends clarifying that TA grants are available to CBOs for new Step 1 and 2 BOA applications as well as for ongoing Step 2 and 3 applications. CBO grantees need the same support whether preparing applications, work plans and budgets for a new BOA project or for advancing within the BOA program. 

2. Provide stand-alone TA grants and Match grants to BOA CBOs – In addition to the $10,000 TA grants to BOA grantees, the rules also provide for valuable BOA match grants of $25,000 or 10%, whichever is lower. However, there is a footnote in Schedule A that suggests that the amount of the match grant may be reduced by the amount of the BOA TA grant. It appears that this footnote is inconsistent with OER’s intent to administer these two grants separately and we suggest that it be deleted. 

3. Modify the $25,000 cap for Match grants – This grant is truly innovative and will be an important resource for NYC CBO BOA grantees who are obligated to provide a 10% match on their BOA grants, and for whom, resources are very tight. As currently written, the grant match will be 10% or $25,000, whichever is lower. Such a cap may be appropriate for a Step 1 grant.  However, several grass roots/EJ CBOs are moving to Step 2 and Step 3 and it is anticipated that the Step 2 and 3 BOA grants from the State in the next year or two will be larger than Step 1 grants.  Correspondingly, the match required of the CBOs will, in many cases, be significantly more than $25,000.  For example, a $1 million BOA grant requires a $100,000 match. Scaling the match grant on a step-by-step basis would add flexibility to the program and allow OER to provide more support to grantees as the match requirement increases. We recommend that the match grant be adjusted as follows: $25,000 for Step 1, $50,000 for Step 2 and $75,000 for Step 3.
4. Exempt BOA TA and Match grants from the 10% administrative fee - The rules include a 10% administrative fee from which preferred community development projects are exempt but from which BOA TA grants and match grants are not.  In order to maximize the flow of grant dollars to CBOs and BOA grantees, we recommend that the BOA TA grants and match grants also be exempt from the 10% administrative fee.

5. Expand the services eligible for funding under the BOA TA grant - Through this program OER will provide an innovative $10,000 technical assistance grant to CBOs who want to apply for BOA grants. These grants will support CBOs during the application process and result in more detailed applications and more comprehensive planning grants for NYC neighborhoods. However, the application is only the first step and once a grant award is made, the CBO must prepare a scope of work and a project budget. It is only after these documents are submitted to DOS that the contract can be executed and the grant funds made available. The period between grant award and contract completion can be months long.  However, with funding and TA, the CBO could complete the documents needed for the contract more quickly, which would in turn allow the project to start sooner.  NPCR recommends that the City’s TA grants be increased from $10,000 to $15,000 and that the list of eligible services be expanded to include support for development of a preliminary budget, final scope, final budget and an executed contract between the CBO and DOS.  This funding will also help maintain project momentum during the period between grant award and contract execution. 

6. Utilize a two-tiered reimbursables schedule - The rules specify that OER will reimburse non-preferred community development projects for up to 75% of the eligible costs for eligible services.  Such a loosely defined limit creates uncertainty as to the percentage that will be applied to each reimbursable activity on each project and creates an administrative burden of establishing and tracking the cap.  Instead, NPCR recommends the use of a two-tiered reimbursables schedule, such as the one presented via conference call to the Stakeholder Focus Group on March 18, 2010.  That schedule includes one list of reimbursable costs for preferred community development projects and one list for other projects.

7. Provide TA grants to both nonprofit and for-profit developers – Under these rules, TA grants for preferred community development projects are only available to non-profit developers (section 43-1417 Types of Grants). Since the technical assistance is intended to advance a special class of projects, we recommend that this assistance be provided to all developers of preferred community development projects.  Our experience has been that for-profit affordable housing developers have a need equal to that of nonprofit affordable housing developers when it comes to TA for brownfield conditions.   

8. Clarify or make consistent the threshold for funding for preferred community development projects – The rules define three types of preferred community development projects: 1) an affordable housing project; 2) a project consistent with a BOA plan; and 3) a community facility development. The definition of a community facility development includes a requirement that it be feasible and funded [43-1416(d) and (43-1418(d)(4)(C)(iii)]. This is a higher bar than is established for the other two preferred community development projects, which do not require funding, but require a letter of interest from a housing subsidy program, or a letter of consistency with a BOA plan. It is not clear why this inconsistency exists. 

In closing, we applaud OER for their efforts to advance the Local Brownfield Cleanup Program as well as the Brownfields Financial Incentive Grant Program and encourage the City to expeditiously move forward in finalizing these rules. We recognize that the rules governing the BIG program are dense and complex.  We commend OER for this, as we believe it is indicative of a carefully thought-out and appropriately targeted use of scarce government resources. Since the Mayor’s PlaNYC Earth Day announcement in 2007, the City has made tremendous progress. The Office of Environmental Remediation was created in June 2008 and institutionalized with the April 2009 NYC Brownfields and Community Revitalization Act. The draft rules governing the LBCP were issued in October 2009; and with these rules for financial incentives, the program is ready for implementation.  We look forward to continuing to work with you to transform blighted properties in low-income neighborhoods into community assets and encourage the finalization of these rules forthwith so these crucial resources can flow to projects in need. 
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ATTACHMENT TO

NPCR Testimony in Support of the
NYC Brownfield Financial Incentive Grant Program

43-1416 Definitions

 (g) Grant Payment Percentage Limit:  The rules indicate that OER will reimburse developers of non-preferred projects up to 75% of the costs associated with the eligible activities undertaken by the grantee.  NPCR has several concerns about the concept and its implementation:

· It is our understanding that the Schedule B cost allowances already have a built in cap, in that these allowances are not the actual costs of doing the work but the amount that the City is willing to reimburse. Since the reimbursable allowances are already less than the market rate costs to do the work, the grantee is already bearing some of the costs. 

· It is not clear whether the 75 percent payment limit is applied directly to the costs in Schedule B. For example, if the reimbursable allowance for a site survey is $1,275, will OER only reimburse up to 75% of that amount, or $956?  Or, is the intention to reimburse 75% of the market value cost of the service?
· The definition section indicates that the 75% payment cap will only be applied to pre-enrollment grant activities and that its purpose is to ensure that grantees also invest in the project.  However investigation and remediation grants are exempt from the 75% cap, which creates the need to clarify why different types of eligible activities are reimbursed at different percentages.

· Administering the 75% maximum payment cap on reimbursables could be a time-consuming and difficult task for OER, especially if the payment cap varies from activity to activity and project to project. If the payment cap will vary, it also creates uncertainty and makes it more difficult to calculate upfront what OER will reimburse on a project. 

Suggestion: NPCR suggests eliminating the 75% payment percentage limit to reduce uncertainty as to the percentage that would be applied for each activity and project and to reduce the administrative burden of establishing and tracking the cap. Instead, NPCR suggests the use of a two-tiered reimbursables schedule, such as the one presented via conference call to the Stakeholder Focus Group on March 18, 2010. That schedule includes one set of reimbursable costs for preferred community development projects and one set for other projects.
43-1418 Eligibility

· (c)(3) Applicant Eligibility: In 43-1418(c)(3), the rules indicate that an applicant who received a pre-enrollment grant for a property subsequently developed but not enrolled in a NYC or NYS remedial program is not eligible for any additional financial incentive grants. This restriction could be unduly punitive for some sites. There is often little information available during the pre-enrollment phase so, while a site may meet the requirement for “suspected contamination,” additional information could indicate there is none and that the site does not require enrollment.  Since such a determination is still valuable in terms of advancing a project, it would be unreasonable to withhold additional grant funds from that developer for other sites. 
Suggestion: Modify the section to provide some flexibility for developers who, through a pre-enrollment grant, determine that a property needs no further regulatory oversight.
43-1419 Eligible Services and Activities

· (a)(4) Environmental Insurance Grants:  OER offers grants for both pollution liability policies and cleanup cost cap (CCC) coverage. NPCR’s recent research indicates that the market for CCC policies has continued to decline, in particular for sites with cleanup costs less than $3 million such as the ones likely to be entering the LBCP. CCC policies also require a significant level of effort to negotiate and bind.  

Suggestion: NPCR recommends that OER continue to monitor the insurance industry, but until the market changes, that grantees be advised that pollution legal liability policies are often more cost-effective for LBCP sites and that CCC policies are expensive, may take a significant amount of time to negotiate and are often very difficult to finalize.

43-1420 Applications

(b) The language in this section need clarification, it appears to be summarizing alternative ways in which to submit applications for a brownfield property, but the text is unclear.

43-1423 Grant Disbursements and Administration

· (b)(4) Pre-development and environmental investigation grants: The rules indicate that developers of preferred community development projects are not subject to a grant payment percentage limit. However, according to a draft schedule of eligible costs distributed during a conference call with a Stakeholder Focus group on March 18, 2010, the reimbursable allowances included in Schedule B incorporate an 85% discount on representative market value and so are subject to a payment limit contrary to the text in 43-1423(b)(4).  NPCR concurs with the application of the payment limit, in that it ensures that the grantee bears some of the cost, but thinks the text should be more transparent about the limit. 

Suggestion: Revise the text in this section to acknowledge that there is a payment limit for preferred community development projects that is 85% of the current market value of the eligible services.

· Provisions are needed that describe the way in which TA grants to nonprofit developers and CBOs will be reimbursed. The hourly billing rates in Schedule B are not self-explanatory.  

Suggestion: Amend section 43-1423 to include a new paragraph specifying that technical assistance will be reimbursed on an hourly basis at the rates included in Schedule B up to the TA grant maximum. 

Schedule B

· There may be unintended consequences of releasing Schedule B in the final rules and this should be considered.  Particularly, are there implications for how it might be used by developers to dictate fees to consultants on projects outside of the LBCP?  

Suggestion: Schedule B could be removed from the rules, and instead provided to grantees after acceptance into the program when OER and/or the grant administrator can discuss how the allowances were derived and are to be used. Such an approach may also make it easier to update the reimbursable amounts in Schedule B.

· Schedule B, with subcontractor, professional oversight, materials and equipment costs all rolled up into one number may have an impact on the costs of invoicing and create an administrative burden for qualified vendors, grantees and the grant administrator. 

Suggestion: Consultants could submit invoices in their standard format to the grant administrator who would then calculate the rolled up fees. The grant administrator could ensure consistency in the way the costs are rolled up and then reimbursed across projects and consultants.
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