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New Partners for Community Revitalization, Inc. (NPCR) is a 501(c)(3) not-for-profit organization working to revitalize New York’s low- and moderate-income neighborhoods and communities of color, with a particular focus on brownfield sites. We thank the New York State Department of Environmental Conservation (NYSDEC) for this opportunity to comment on the draft Memorandum of Agreement (MOA) between the NYSDEC and the New York City Office of Environmental Remediation (OER) to facilitate OER’s implementation of the NYC Local Brownfield Cleanup Program (LBCP). NPCR’s integrated approach to brownfields redevelopment and community revitalization is designed to provide the tools and capacity necessary to promote community-based productive re-use of brownfields. This approach was developed through on-the-ground work with environmental justice organizations, community based groups, nonprofit and for-profit developers, community lenders, and nationwide research on innovative brownfield programs.  The New York City LBCP provides an important tool to NYC communities working to advance neighborhood revitalization projects. We applaud the NYSDEC and OER for entering into this innovative MOA, and call on the City and State to get this program up and running as quickly as possible. 

NPCR has long advocated for a strong City response to NYC’s brownfield challenges. For years, poor communities have suffered from the environmental injustice of a disproportionate number of brownfield sites and the ongoing dumping, decay and disinvestment that typically accompanies these abandoned eyesores. In 2002, NPCR led the call for the creation of a centralized NYC brownfields office with a broad mandate to address the intractable problem of multiple brownfield sites in low-income areas. The concept became a cornerstone of PlaNYC and the 11 initiatives in the brownfields chapter. The City has made significant progress in achieving that agenda. The OER was created in June 2008; and in May 2009, the NYC Brownfield and Community Revitalization Act was passed which authorized creation of the LBCP, one of the first local brownfield cleanup programs in the country. NPCR supports the City’s LBCP because it will encourage more cleanups of brownfields in poor communities and these cleanups, under the oversight of the OER, will be as clean as those conducted in other parts of the State via the NYSDEC Brownfield Cleanup Program.  More specifically:  
The LBCP will bring transparency, certainty, and community engagement to cleanups conducted in NYC. Hundreds of self-directed cleanups have been conducted and are ongoing in NYC, i.e., they are conducted without any regulatory oversight or community participation. The LBCP will provide liability relief, financial incentives, community participation, and a clear and transparent regulatory path for cleanups in NYC. 

Cleanups conducted on sites in poor NYC communities will be subject to the same standards as those in other parts of the State. OER has developed regulations to implement the LBCP and used the NYSDEC Brownfield Cleanup Program as the blueprint for the program. The LBCP 1) requires that remedies are selected in accordance with the same criteria used in the NYS BCP; 2) provides that the cleanup standards and cleanups on City sites are consistent with the NYS BCP; and 3) requires interagency and public notification regarding engineering and institutional controls and monitoring of those controls. The LBCP will ensure that cleanups in low- and moderate-income NYC communities are as protective as cleanups conducted elsewhere in the State. 

The LBCP will encourage dollars to flow to brownfield cleanups in poor communities. Years of uncertainty and lawsuits related to eligibility for the BCP have left many NYC sites with few or no alternatives for regulatory oversight. This has delayed or derailed projects, particularly in weak market areas where lenders and developers are less likely to undertake narrow-profit-margin projects on brownfield sites in the absence of a regulatory sign-off. The LBCP will fill a critical function by providing oversight and a liability sign-off for lightly to moderately contaminated sites in NYC, and it will do so at a time when State resources are already stretched due to State budget constraints.

The MOA represents a cooperative arrangement between the State and the City to address brownfields in NYC.  The cooperative spirit behind this agreement is key to its success because it means both agencies will be working together to ensure effective, efficient, and quality cleanups.
The MOA provides a critical State liability release.  Lenders and developers are wary of getting involved in brownfield sites due to concerns over liability. A state liability release will motivate developers to redevelop brownfield sites. While the City sign-off is important, knowledge that the State supports the City’s program and will honor its decision is crucial for the success of this program. 

The MOA provides for monitoring to ensure high quality cleanups under the LBCP. The MOA requires a significant amount of project information and document exchange between DEC and OER, periodic audits of the LBCP and the preparation of annual reports by OER. These requirements will facilitate coordination between the agencies and allow ample opportunity for NYSDEC to monitor the program and its implementation.
The MOA provides for Technical Assistance. Although NPCR would support delegation by the NYSDEC to OER of the cleanup of lightly to moderately contaminated sites, the MOA does not provide it. Several classes of projects (including sites that are located nearby to those being managed by NYSDEC, sites that have off-site contamination migrating on-site, and sites with off-site groundwater contamination), require a significant amount of dual agency coordination. This includes but is not limited to notifications to DEC, exchange of reports and data, and coordination of remedies between NYSDEC and OER. While we understand that this TA arrangement (as opposed to delegation) is due to caution while the program gets underway and builds expertise, there is the concern that the cleanup and redevelopment of these sites may be delayed by the dual agency review. Therefore, we encourage the immediate execution of the MOA to get the program up and running so that it can build a track record; and at the same time, we encourage DEC and OER to continue to explore expanding this relationship so that more developers will have more incentives to conduct quality cleanups at more sites more quickly.   

NPCR supports the LBCP and urges NYSDEC and OER to execute the MOA and authorize the LBCP as soon as possible.  In summary, NPCR encourages the expeditious final execution of the MOA because it: 

· Provides that lightly and moderately contaminated sites, which are not subject to state or federal enforcement actions, can be cleaned up with City regulatory oversight and secure the state liability relief that is often required to secure financing; 

· Ensures that cleanups conducted under the LBCP are subject to cleanup standards, cleanup remedies, and public participation requirements that are consistent with the state Brownfield Cleanup Program; 
· Requires interagency and public notification regarding compliance with engineering and institutional controls, guaranteeing that intended use cleanups will be monitored and regulated; and 

· Provides the opportunity for NYSDEC to conduct periodic audits/oversight of cleanups that are conducted under the LBCP; as well as the authority to withdraw NYSDEC program acceptance of future cleanups under the LBCP, if NYSDEC documents unsatisfactory program performance. 

We are concerned that the state’s fiscal crisis has placed an added burden on communities struggling to clean up toxic legacies and revitalize neighborhoods. A well-run LBCP that provides state liability protection is vital to increase the options available in NYC for addressing the complex issue of brownfield redevelopment during this difficult time. While some changes may ultimately be needed to eliminate redundancy, preserve resources and increase the efficiency of the program, they are better made with the benefit of experience and after several projects have gone through the program. We urge the City and State to take the steps needed to get a fully functioning Local Brownfield Cleanup Program up and running without any further delay.
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