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Good afternoon. We thank the members of the National Environmental Justice Advisory Council for the opportunity to provide input on EPA’s policies.  I am John Fleming, the Policy Director for New Partners for Community Revitalization (NPCR), a nonprofit organization working to revitalize New York’s low- and moderate-income neighborhoods and communities of color, that have been disproportionately impacted by multiple brownfield sites. The group was co-founded by Mathy Stanislaus and Jody Kass during the policy debates surrounding New York’s Brownfields law which passed in 2003. Our Board consists of EJ leaders, affordable housing developers, environmentalists, lenders and insurers.  NPCR seeks realistic and effective approaches to brownfields redevelopment and community revitalization which balance the concerns and perspectives of these multiple stakeholders.

NPCR is not an EJ organization, although it was co-founded by a well-know EJ leader, Mathy Stanislaus, and has always included EJ leaders on its Board.  We provide technical assistance to several EJ CBOs of NYC in their efforts to implement the area-wide approach to brownfields redevelopment – in New York called the Brownfields Opportunity Areas Program, or BOA. We also engage in advocacy efforts to improve brownfields and other public policies that impact community revitalization.  Our agenda is informed by on-the-ground projects and input from NYC’s grassroots EJ CBOs.  In short, supporting NYC’s grassroots CBOs is a core commitment of NPCR.

NPCR has two messages: i) area-wide – its roots and tangible elements; and ii) how to make EPA’s brownfield programs work better for LMI and communities of color. Yesterday I addressed the NEJAC about the area-wide approach to brownfields redevelopment and community revitalization.  Today I want to speak with you about the EPA’s brownfield programs. 

Over the years, NPCR has received considerable feedback about EPA’s programs from environmental justice organizations, community based organizations (CBOs), nonprofit and for-profit developers and community lenders, and we have identified a list of suggestions for improving the grant programs. 

We see significant opportunities to increase the impact of the USEPA’s brownfield dollars, particularly in LMI communities of color. Our recommendations will go a long way toward adding flexibility, transparency and accessibility and in increasing the value of these resources in low- and moderate-income neighborhoods across the country.  

Urban centers across the country have, over the last 30 years, been forced to create new tools and programs to re-build inner cities.  Cities and states have risen to the challenge and created new programs for affordable housing and community economic development. Community development corporations, community development financial institutions (CDFIs), and other nonprofits have been leveraging private investment with public housing and job-generating government funds and nonprofit resources to expeditiously deliver projects that revitalize struggling neighborhoods. 

In many communities, and particularly in NYC, land has become scarce, and frequently what is left are brownfield sites.  With the 2002 federal brownfields law, the Small Business Liability Relief and Brownfields Revitalization Act, the federal government, via USEPA, began to play an important role in providing resources and other incentives to reclaim these properties.  Unfortunately, redevelopment projects on brownfield sites are being hamstrung by the inability to readily use EPA funds to advance cleanup and re-use due to statutory and administrative impediments.

We are submitting specific recommendations, many of which have been submitted to EPA in the past – which generally fall under the category of making the EPA’s programs more usable in LMI communities of color, and better adapted to the existing community development infrastructure that is already in place across the country.

EPA brownfield grants should be a highly valued funding source for brownfields redevelopment, particularly in low-income communities and communities of color.  Steps should be taken to Increase flexibility and targeting to maximize the usefulness of the grants on projects that need the resources the most.



Recommendations Common to all three Brownfield Grant Programs

1. Amend the EPA Brownfield Grant application ranking criteria to truly reflect a preference for: 1) projects that address environmental justice and community needs, 2) projects that are consistent with community plans, and 3) projects that incorporate authentic community engagement. This effort would involve reevaluating and increasing the points assigned to Community Need and Community Engagement and Partnerships.

2. Revise grant award and contracting timeframes and well as project document review and approval timeframes to reflect transaction realities.  It currently takes about a year after an application is submitted to finalize a Cooperative Agreement with EPA and once the agreement is executed, the review time for individual work plans and reports may take months.  This process means that even relatively straightforward sites take years to investigate and cleanup. Developers are not that patient, particularly on narrow-profit-margin projects, and these timeframes need to be shortened for the grant dollars to catalyze redevelopment in low- and moderate-income communities.

3. Reduce extensive reporting requirements associated with EPA grants by utilizing the flexibility included in the statute that only requires use of National Contingency Plan requirements where relevant and appropriate. Brownfield sites, by definition do not have the same level of contamination, nor do they pose the same level of risk, as Superfund sites. Therefore, their investigation and cleanup should not require the same level of reporting requirements. While EPA has made some efforts to reduce reporting requirements for brownfield sites funded through 104(k) grants, further efforts could be made.

4. Modify and simplify the process for determining petroleum site eligibility. The current guidelines place a significant burden on applicants by requiring them to provide detailed information to EPA for an eligibility determination. This includes information on past ownership, past owner operations and liability, financial viability of responsible parties and a determination as to the relative risk posed by site.  It is generally a state that must provide a risk determination letter, though there is no guidance on how to conduct the evaluation. Further, there are states, such as New York, that will not provide determination letters. Assembling the information to verify compliance and obtaining a state determination letter is a time-consuming task especially daunting at the site assessment stage when the applicant may not even own the site. The guidelines should be amended to reflect a more collaborative process for determining petroleum site eligibility and, at a minimum, EPA should provide more assistance in determining whether there are financially viable past owners/responsible parties for these sites.

5. Streamline the requirements for EPA “substantial involvement.” Once an application is approved, applicants are required to sign a Cooperative Agreement with EPA, which contains provisions for ensuring EPA “substantial involvement” in the project. This involvement extends beyond report review to include performance monitoring, collaboration during work, and contract and key personnel qualifications review. In practice, this involvement varies from project to project.  In some cases, EPA has accepted State regulatory agency oversight and sign-off to satisfy the requirements for substantial involvement.

6. Allow more flexibility in the contracting process to encourage and facilitate use of grants by nonprofits working in low- and moderate-income communities.  EPA has increased the level of contract oversight and enforcement for nonprofit grantees because audit findings suggested non-profits were out of compliance with EPA requirements. A review of one of these reports revealed that the offending nonprofit was the International City/County Management Association (ICMA), hardly a typical nonprofit.  Such a report also begs the question whether for-profit grantees were investigated and what the findings were. Our concern is the outcome of the reports, making the contracting process more onerous for groups who are most often working in low- and moderate-income communities only undermines EPA’s objective to provide resources to those communities. Rather than requiring more paperwork and building new obstacles, the EPA should provide more training and technical support to nonprofits

7. Clarify (for all regions) how grantees should manage requirements associated with cross-cutters.  It is our understanding that Davis-Bacon may be implemented differently by different federal agencies.  For example, HUD can provide a waiver for Davis Bacon requirements on some projects that are below a certain threshold (for example on new construction that has under a certain number of units). It is unclear whether EPA honors such a waiver should the construction be conducted on a brownfield site at which EPA grant funds are used for remediation.  

Recommendations for Specific Brownfield Grant Programs

1. Revise sections of the Site Assessment Grant guidelines to provide clarification on both the planning and assessment activities covered by the grant.  
· For example, clarify which activities are eligible as “cleanup planning.” 
· The guidelines indicate a preference for proposals that allocate more funding to site assessment activities than to site inventories. This is confusing since site inventories are an accepted area-wide planning activity and area-wide planning is encouraged in the new guidelines.
· Participation in the area-wide planning pilot program is listed as a factor that will be considered in reviewing applications. However, the guidelines do not explain how it will be evaluated.

2. Provide more flexibility on site ownership requirements for EPA Cleanup Grants. The guidelines require site ownership at the time of application submission. This is onerous to an applicant who can only afford to purchase the site if the cleanup grant is available to cover the costs of remediation.  Since it typically takes EPA six months to award the grants and another six months to execute the contract, it would be more reasonable to make ownership a requirement at contract execution. Then, to the extent the ownership requirement is not met, EPA can rescind the award

3. Re-interpret the statute to permit RLF dollars to be used for site assessment. EPA has advised  that the only reason EPA prohibits use of RLF funds for site assessment purposes is because the statute provides separate grants for site assessment. (If there were no site assessment grant program, RLF loans for site assessment would be permitted.) It appears that EPA could just as easily interpret the statute to mean that use of RLFs is permitted for site assessment just as they are for remediation. The statute only provides grants, not loans for site assessment – therefore, the statute could be interpreted to authorize the loan program for site assessment. It is worth noting that the current interpretation is particularly problematic for low- and moderate-income neighborhoods. In order for a redevelopment project with narrow-profit-margins on a brownfield site to move forward, grants and loans for site assessment are needed. It appears that the EPA could easily interpret the statute to find that it provides authority for the EPA to use RLF funds to finance all relevant brownfield actions to advance to remediation including the site assessment work required to determine a cleanup remedy. 

4. Amend the RLF guidelines to encourage innovation and partnership.  Particularly during this credit crunch when access to capital is so restricted, the RLF could play an important role in encouraging deal flow, but EPA’s Guidelines provide little incentive to try leveraging, partnerships or other innovative approaches. RLF grantees should be encouraged to partner with nonprofit, government or quasi-government entities, which have real estate lending capacity and experience. RLF transactions are generally quite complex, and most municipal officials involved in brownfields are steeped in an environmental or public health background and few have the real estate or lending experience needed to structure complex real estate financing deals. It is crucial that EPA staff with a background in real estate and lending and a firm mandate to make this program work for LMI communities be tasked to develop more innovative program options, particularly for low-income neighborhoods, and the guidelines should be amended to reflect that orientation.

Additional Ideas for Expanding the Reach of the EPA Brownfields Program

1. Implement a program that prevents brownfield properties from languishing in limbo due to bankruptcy settlements. Hundreds of contaminated properties are being abandoned through bankruptcy settlements and these present an unprecedented challenge for states and local government. Contamination exceeding standards established under Federal, State and local environmental laws does not preclude abandonment of property. On the contrary, the cost of complying with environmental standards causes the property to become “burdensome” to the estate and justifies abandonment under Section 554(a) of the Bankruptcy Code. We recommend implementation of a pilot program coordinated by EPA, the Justice Department and selected states that allows nonprofit organizations or municipalities to be granted options on brownfield properties in bankruptcy proceedings while also providing liability limitations and funding for property stabilization and management, environmental assessments and cleanup. Conceptually, the granting of an option to a local unit of government, regional economic development agency or nonprofit organization could be made a condition of bankruptcy court approval of a motion to abandon contaminated property.  Then, the liability concerns associated with the property could be addressed by creating a template for enabling the local development agency to take title to the abandoned property without assuming liability for existing contamination. In addition, adequate financial resources must be dedicated by USEPA to assist local development agencies in meeting their “appropriate care” obligation and to assist with remediation and redevelopment of abandoned parcels.

2. Maximize the usefulness of EPA resources by adjusting the brownfield programs to “piggy-back” on the existing community and economic development investment infrastructure that is already delivering community development projects in low-income communities. Nonprofit community development financial institutions (CDFIs) have become sophisticated catalysts for community and economic development in low-income neighborhoods around the country. Many of these organizations have long-standing links to other federal agencies such as HUD and Treasury but are not well known to the EPA nor are they familiar with the unique aspects of brownfields redevelopment. EPA should modify EPA programs to take full advantage of the expertise and funds of nonprofit CDFIs and to forge linkages between the EPA and these nonprofit financing experts as well as with their fellow federal agencies on an ongoing basis. 

3. Amend All Appropriate Inquiry (AAI) requirements so they are less burdensome for low- and moderate-income communities. Reports prepared pursuant to AAI are only valid for six months and real estate transactions typically take much longer than that.  This means that communities constantly need to update their Phase I reports and this is an added expense that is difficult to justify since site conditions, especially on vacant and abandoned properties, do not usually change that quickly.
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