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New Partners for Community Revitalization, Inc. (NPCR) thanks the USEPA for this opportunity to comment on the draft FY 2011 Guidelines for Brownfields Assessment Grants, Brownfields Cleanup Grants, and Brownfields Revolving Loan Fund Grants. NPCR is a 501(c)(3) not-for-profit organization working to revitalize New York’s low- and moderate-income neighborhoods and communities of color, with a particular focus on brownfield sites. NPCR’s integrated approach to brownfields redevelopment and community revitalization is designed to provide the tools and capacity necessary to promote community-based productive re-use of brownfields. This approach was developed through on-the-ground work with environmental justice organizations, community based organizations (CBOs), nonprofit and for-profit developers, community lenders, and nationwide research on innovative brownfield programs.  

We applaud the USEPA for making changes to the Guidelines and for seeking input on additional changes.  We see significant opportunities to increase the impact of the USEPA’s brownfield dollars, particularly in poor communities. Our changes recommended here are administrative in nature, and will go a long way toward adding flexibility, transparency and accessibility and in increasing the value of these resources in low- and moderate-income neighborhoods across the country. The Guidelines for the three brownfields grants share many common elements. Therefore, our comments are organized according to those that apply to all three program guidelines; and those that apply to each individual program guideline (Site Assessment, Cleanup and Revolving Loan Fund).

NPCR Recommendations that are Common to all three Brownfields Grant Guidelines
1. Reduce extensive reporting requirements and agency review times associated with EPA grants by utilizing the flexibility included in the statute (Section 104(k)(5)(A)(i)(II)) that only requires use of NCP requirements where relevant and appropriate. Brownfield assessment and cleanup grants have extensive site-specific requirements including sampling and analysis plans, quality assurance project plans, health and safety plans, feasibility studies and site investigation reports. Not only do these documents take time to prepare, but EPA must then review and approve every document, typically an iterative process that can be quite time-consuming. As a result, some grant recipients have chosen not to use these funds to conduct environmental assessments on brownfield properties, but to instead use the grant to fund technical assistance to private property owners and developers or, in extreme cases, have returned the grant funds to EPA. The statute provides EPA with some flexibility to determine what documents are required and EPA project managers should be encouraged to maximize that leeway and ease the burden on grant recipients.  In addition, the guidelines should be amended to indicate that grant recipients are encouraged to work collaboratively with EPA project managers to prepare documents and reports that are appropriate to the level of contamination at the site. Further, to the extent state and local brownfield cleanup programs are available, applicants should be encouraged to use those programs as well.

2. Revise timeframes to reflect transaction realities. For successful applicants, it generally takes about a year from the time the application is submitted to EPA until receipt of an executed Cooperative Agreement. More specifically, the evaluation of the Brownfield Assessment grant applications involves a competitive, multi-step review process by EPA that takes about six months to complete. Applicants are then notified of the awards and typically spend about six months completing paperwork and developing work plans, schedules and budgets. These are incorporated into the Cooperative Agreement that is executed usually about one year from submission of the original application. Such timeframes are out of sync with transactional schedules that typically take 90 days. EPA should streamline the grant award and contracting process. Another option worth exploring is whether EPA can provide the equivalent of a “soft commitment” so that transactions may move forward with a fairly high level of certainty that EPA grant dollars will be available when needed.  

3. Amend the application ranking criteria to reflect a preference for projects that meet community needs, project that are consistent with community plans and for projects that incorporate authentic community engagement. While the CERCLA statute contains ranking criteria at 104(k)(5)(c), it does not assign points to the individual criterion; instead the statute gives the Administrator the authority to establish a ranking system and hence the points. NPCR recommends that EPA re-evaluate the points assigned to the ranking criteria in the FY11 guidelines to encourage projects that have authentic community support and involvement.. Here are some specific suggested changes that we believe will result in a better balance (A table with the current points and our suggested points is included as an attachment):
· Assign 20 points to “Community Need” for all three types of grants. Currently, RLF and Cleanup grants assign 15 points and only site assessment grants assign 20 points to “Community Need.” 
· Assign 25 points to Community Engagement and Partnerships for all three grants, add “Consistency with a Community Plan” to the sub-criteria and assign 5 points to it.
· Assign 25 points to Project Benefits for all three grants but eliminate the sub-criteria “plans for tracking progress.” Evaluation of these plans, and hence the points for them, more appropriately belong in the project description.
· Project Description and Feasibility is assigned 35 points for site assessment grants and 45 points for RLF grants. Some spread may be appropriate given that a single site assessment is easier to manage than an RLF program; however, management of a coalition assessment grant is likely as complex as an RLF grant. Therefore, EPA should consider reducing the total points awarded for Project Description and Feasibility to 40 for RLF grants. 
· Within “Project Description and Feasibility” is a sub-criterion, “Programmatic Capability.” This is not required by statute, but it is assigned a value of 20 points. While ability to carry out the project is important, that ability can also be measured via the project description and budget as well as the overall quality of the proposal. Therefore, the points for this sub-criterion could be reduced to 15. 
· Also within “Project Description and Feasibility” is the sub-criterion, “Project Description.” This is a critical part of the proposal and applicants should be encouraged to be as descriptive as possible by assigning more points to it; it should have a minimum value of 10 points.

4. Streamline the requirements for EPA “substantial involvement.” Once an application is approved, grantees are required to sign Cooperative Agreements with EPA, which contain provisions for ensuring EPA “substantial involvement” in the project. According to the current guidelines, this involvement could extend beyond report review to also include performance monitoring, collaboration during work, and contract and key personnel qualifications review. It is our understanding that the requirement for substantial involvement stems from the Federal Grant and Cooperative Agreement Act, passed in 1977, long before the brownfields grant programs were created. It was also long before states began establishing voluntary cleanup programs as an alternative to enforcement in order to get more sites cleaned up. In order to bring clarity, reduce delays and avoid redundancy, the guidelines should be amended to reflect that EPA encourages grant recipients to enroll in state and local brownfield cleanup programs and that this will satisfy the EPA requirement of substantial involvement. And, to the extent such programs are not available, the guidelines should indicate that EPA project managers are required to negotiate terms and conditions relating to substantial involvement that are scaled to the complexity of the site conditions. 

5. Modify the process for determining petroleum site eligibility. The current guidelines place a significant burden on applicants by requiring them to provide to EPA with detailed information so that EPA can make an eligibility determination. This includes information on past ownership, past owner operations and liability, financial viability of responsible parties and a measure of the relative risk posed by site (though there is no guidance on how to make this determination). A state determination letter is also required with the application although there are states, such as New York, that will not provide determination letters. This is required for all three grant programs, though it could be especially daunting at the site assessment stage when the applicant may not even own the site. The guidelines should be amended to reflect a more collaborative process for determining petroleum site eligibility and at a minimum, EPA provide more assistance in determining whether there are financially viable past owners/responsible parties for these sites.

6. Streamline the contracting process to remove the administrative requirements added in the last eight years, which have become an obstacle, particularly for nonprofits, to working with EPA in a timely and efficient manner.  

NPCR Recommendations for Site Assessment Guidelines
7. Clarify what is included in the eligible activity “cleanup planning” under Brownfield Assessment Grants. The phrase “cleanup planning” is only used on page 1 of the Assessment guidelines and is not defined. If the intent is that assessment grants can be used to fund the preparation of remedial action plans that should be clearly stated.

8. Modify description of proposal evaluation to more fully support planning activities. The  guidelines indicate a preference for proposals that allocate more funding to site assessment activities than to site inventories (Section V.B.2). This is confusing since site inventories are an accepted area-wide planning activity and area-wide planning is being encouraged in the new guidelines  (Section I.B.1). NPCR recommends striking the language in V.B.2. so that . grant awards are determined on the strength of the proposal and not on a pre-conceived idea about which activities are most important. 

9. Clarify how participation in the area-wide planning pilot program affects application review. Participation in the area-wide planning pilot program is listed as a factor that will be considered in reviewing applications (section V.C). To the extent this is intended to support the area-wide approach, this is a positive change.  However, the guidelines do not explain how it will be evaluated. 

10. Clarify language on page 6 in section I.B.1. The section as drafted is unclear. Deleting the phrase “in order to stimulate to the extent necessary to inform assessment and cleanup decisions” would provide clarification.

NPCR Recommendations for Cleanup Grant Guidelines
11. Provide more flexibility on site ownership requirements. The guidelines require site ownership at the time of application submission. This is onerous to an applicant who can only afford to purchase the site if the cleanup grant is available to cover the costs of remediation.  Since it typically takes EPA six months to award the grants and another six months to execute the contract, it would be more reasonable to make ownership a requirement at contract execution. Then, to the extent the ownership requirement is not met, EPA can rescind the award.  

NPCR Recommendations for Revolving Loan Fund Grant Guidelines 
12. Re-interpret the statute to permit RLF dollars to be used for site assessment. It is our understanding that the only reason EPA prohibits use of RLF funds for site assessment is because the statute provides other resources for site assessment grants; and further, that if there were no site assessment grant program, then RLF loans for site assessment would be permitted. It appears that EPA could just as easily interpret the statute to mean that use of RLF for site assessment is permitted. Since the statute only provides grants, not loans for site assessment, the statute could be interpreted to mean that the loan program can be used for loans for site assessment. It is worth noting that the current interpretation is particularly problematic for low- and moderate-income (LMI) areas. A site with narrow-profit-margins that needs help because of brownfield conditions can only get that help if it first gets a site assessment grant and then a loan. It appears that the EPA could easily interpret the statute to find that it provides authority for the EPA to use RLF funds to finance remediation and also finance all relevant brownfield actions to advance to remediation including the assessment work required to close a remediation loan. This appears to be a relatively simple administrative re-interpretation that would add flexibility to the RLF program, and should be reflected in the Guidelines. 

13. RLF dollars should not be restricted from covering site assessment activities that are outside of traditional “pre-design” activities but still may be necessary to support and/or enhance remediation plans. Regardless of whether the EPA chooses to re-interpret the statute as recommended above in #12, more flexibility should be permitted under the current interpretation. 

14. Amend the guidelines to encourage innovation and partnership. It appears that there has been little incentive to use the RLF innovatively; and instead EPA has encouraged grantees to copy other municipalities that have been able to use RLF dollars. This would not be problematic if their models were innovative, targeted, and efficient, but on many projects, that does not seem to be the case. NPCR’s preliminary research has indicated that many of the RLF grantees use the RLF dollars primarily as a “sweetener.”  In other words, the most “successful” of the RLF loans have been used on projects that would have been cleaned up and redeveloped without the RLF dollars. The RLF allowed the municipality to decrease other subsidies that would have otherwise been used, to increase the developer profit, or to blend down the overall interest rate; but the RLF had little, if any, measurable impact on the viability of the project.  

Particularly during this credit crunch when access to capital is so restricted, the RLF could play an increasingly important role in encouraging deal flow, but EPA’s Guidelines provide little incentive to try leveraging, partnerships or other innovative approaches. For example, RLF grantees should be encouraged to partner with nonprofit, government or quasi-government entities, which have real estate lending capacity and experience. RLF transactions are generally quite complex, and most municipal officials involved in brownfields are steeped in an environmental or public health background and few have the real estate or lending experience needed to structure complex real estate financing deals. At EPA’s May 2009 Minnesota RLF conference which NPCR attended, there was a presentation about lending - debt, appraised values, how to evaluate the cash flow of a borrower, etc. The speaker explained that he was packing nine years of training into a one-hour session. While there is value in helping municipal officials understand lending basics, most of these municipal officials should not be driving real estate lending deals. A better solution is for EPA to encourage municipal grantees to partner with entities that have expertise in real estate lending. 

In addition, many nonprofit organizations have become sophisticated catalysts for community and economic development in low-income neighborhoods around the country. And, while many of these organizations have long-standing links to other federal agencies such as HUD and Treasury they are not well known to the EPA because their primary focus is financing, not brownfields. As a result, EPA programs are generally not structured to take advantage of these important resources. Moreover, those nonprofits that seek to use EPA programs innovatively and in partnership with other financing resources are stymied by EPA restrictions. For example, both HUD and EPA funding programs are subject to Davis Bacon, but it is unclear whether EPA will accept the guidelines that HUD uses to implement Davis Bacon on affordable housing projects, including whether EPA will accept the waivers that HUD has instituted. It is crucial that agency representatives with a background in real estate and lending and a mandate to make this program work be tasked to develop more innovative programs options, particularly for low-income neighborhoods, and the guidelines should be amended to reflect that orientation.

There was also a significant amount of time at the May 2009 RLF conference spent discussing loan repayment. The statute has a strong focus on poor communities and as such the RLF dollars should be structured to encourage innovative lending practices as a priority, especially where conventional lenders are unwilling to make loans. For example, the RLF guidelines could be amended to specify the conditions in which fully or partially forgivable loans are permitted. This is a common provision in community development lending and would make the RLF program more usable in LMI communities.

15. Maximize the usefulness of EPA resources for low-income communities by making grants and the contracting process more flexible. The statutory ranking criteria Section 104(k)(5)(C) (vi and ix, x) clearly reflect a mandate to maximize community-supported remediation/redevelopment of brownfield sites in LMI communities. However, the EPA’s myriad administrative requirements are particularly acute on the RLF program. For example, EPA’s lack of flexibility has made it nearly impossible to use RLF loans on affordable housing projects which are typically very complex financial transactions involving multiple sources of financing, that simply cannot accommodate the RLF timeframes, restrictions on uses, and other requirements. EPA grant funds should be readily available to support the site assessment and cleanup needed on affordable housing and other narrow-profit-margin projects built on brownfields. The Partnership for Sustainable Communities Initiative, which seeks to coordinate HUD and EPA resources, presents an excellent venue to ensure that EPA’s resources are made more flexible, as many of the limitations are administrative. 

EPA brownfield grants should be a highly valued funding source for brownfields redevelopment, particularly in LMI communities. Increasing flexibility and clarity would maximize the usefulness of the grants on projects in poor communities that need the resources the most. 
Attachment 1

Summary of Ranking Criteria by Grant Type in 
Proposed EPA FY 11 Guidance Documents and Recommendations for Changes

	Ranking Criteria
	Sub-criteria
	Site Assessment
Grants
	RLF
Grants
	Cleanup Grants
	Suggested
Revisions

	Community Need
	
	20
	15
	15
	20

	
	Health, Welfare & Environment
	10
	8
	8
	10

	
	Financial Need
	10
	7
	7
	10

	Project Description and Feasibility (2)
	
	35
	45
	40
	35-40

	
	Project Description 
	5
	15
	10
	10-15

	
	Budget for EPA Funding and Leveraging Other Sources
	10
	10
	10
	10

	
	Programmatic Capability (3)
	20
	20
	20
	15

	
	(i) Ever Received a Brownfields Grant, management system, adverse audit findings
	8/8/4
	8/8/4
	8/8/4
	6/6/3

	
	(ii) No Brownfields Grant but received other federal or non federal assist agreements, management system, adverse audit findings
	8/8/4
	8/8/4
	8/8/4
	6/6/3

	Community Engagement & Partnerships
	
	20
	20
	15
	20

	
	Plan for involving Community
	5
	10
	5
	5

	
	Efforts/plans to develop partnerships
	5
	5
	5
	5

	
	Role of CBOs in project
	10
	5
	5
	5

	
	Consistency with Community Plans
	
	
	
	5

	Project Benefits
	
	25
	20
	30
	20-25

	
	Welfare & Public Health
	10
	5
	10
	10

	
	Economic Benefits/green space
	5
	5
	5
	5

	
	Infrastructure Reuse/Sustainable Reuse
	5
	5
	10
	5-10

	
	Plan for tracking progress
	5
	5
	5
	0
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